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~ FLETCHER’S _ 
CYCLOPEDIA CORPORATIONS | 


Adequately Treating the Entire Field of Corporations 
The CYCLOPEDIA CORPORATIONS is the most exhaustive as well 


as the most practical reference work on the subject, surpassing in complete- 
ness anything heretofore attempted. 

The CYCLOPEDIA CORPORATIONS gives all the law on the subject 
from every angle, and no other work need be consulted. 

In Editorial Excellence it stands without a peer in its field. 

It is a veritable “STOREHOUSE” of corporate knowledge of such use- 


fulness that a ‘Corporation Practice’ can be built up in this work. 


es EXPRESSIONS THAT COUNT “we 


“We have disposed of all our other books upon the subject of Private 
Corporations, and expect in the future to rely wholly upon the Encyclopedia 
of Corporations.” Coffin & Maginnis, Pocatello, Idaho 

“The most practical, concise and complete work on the subject of Cor- 
porations | have ever had occasion to use. | would not be without them 
for anything.” C. Lucian Bancroft, Detroit, Mich. 

*“‘We have not seen a work on this subject that is better adapted to the 
needs of the busy and active lawyer.” 
Montgomery, Hill & Wise, Bartlesville, Okla. 

“The most complete and up-to-date work on Corporations. Would not 
be without it.’ L. E. Saurie, Portland, Oregon. 

“I prefer it to any other work on Corporations.” 

Raymond G. Young, Omaha, Nebr. 
“I consider this work the most valuable acquisition my library has ever 


made. Iam surprised that we lawyers were ever able to get along without it.” | 





Leon A. Berezniak, Chicago, IIl. 
“This is a fine work and fills exactly the void heretofore existing in our 
Library. It is just what we have needed for some time. We find it a better 
work than we had ever hoped for and are mighty glad you made us buy it.” 
J. W. & E. C. Craig, Mattoon, III. 


“If this work is in an attorney's office he will find little necessity to pur- 
chase other books on the subject.” 


Covey, Campbell & Covey, Peoria, Ill. 
“By far the best work on the subject I have ever seen.” 


M. Nichols, Sundance, Wyo. 





8 Vols., Buckram, $60.00. Terms, $7.50 Cash, Balance $7.50 per month until paid for. 








Gerenl Ofer | CALLAGHAN & COMPANY 
401.409 E. Ohio St. THE HOME OF  INGAaO OF LAW BOOKS 











(essen 25) (PM SDD) 


ZF /NENG 


Z 


CAC AES 
HC 





Copyright Underwood & Underwood, N. Y. 


On Washington's Birthday, in a snowstorm, 10,000 New 
York city men of the National Army marched down 


Fifth Avenue. 


The Parade of the Drafted Men 


The marching men, the fighting men, 

Glorious youth to the fore again! 

A nation’s hopes in the rolling beat 

Of the drums and the tramp of marching feet; 
A nation’s heart with the men who go 

In quest of a dream through the whirling snow. 


Glorious youth to the fore again! 

Courage battling with death, as when 
Washington faced in a fateful hour 

The doom pronounced by a haughty power. 

On they go, on they go, 

In quest of a dream through the whirling snow. 
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The marching men, the fighting men, 

The soul of Lincoln alive again, 

Alive in the sleet of the buffeting North, 
Spurring the dark-skinned legions forth, 
Shackled no longer, to rise and go 

In quest of a dream through the whirling snow. 
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Glorious youth to the fore again 

In the march of the nation’s fighting men! 
Erin's host, Judea’s sons, 

Gaul and Slav with shouldered guns, 

Welded in purpose bravely go 

In quest of a dream through the whirling snow. 
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Men.of America! Is it a dream— 

The peace of the world and the fireside gleam? 
A world from the Teuton curse released? 

A world set free from the scourge of the beast? 
Merely a dream as on ye go, 

Tramp, tramp, tramp through the whirling snow? 
Men of America! East and West, 

North and South, have given their best 

To mold as one a will of steel 

That shall make the dream we fight for real! 
Soldiers of justice, on ye go 

For humanity's dream in the whirling snow! 


Elias Lieberman, in New York Times of Sunday, February 24, 1918. 
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Victorious Peace 


BY WALTER GEORGE SMITH 
of the Philadelphia Bar ; President of the American Bar Association 


“<>. HE President of 
‘\ the United States, 

| in his last address 

to Congress, has 

stated with per- 

fect precision the 

“ principles upon 
which, and upon 

which only, peace 


can be made with the central powers of 
Europe. First, that each part of the final 
settlement must be based upon the essen- 


tial justice of that particular case. Sec- 
ond, that peoples are not to be bartered 
from sovereignty to sovereignty as if they 
were mere chattels and pawns in a game. 
Third, every territorial settlement in- 
volved in this war must be made in the 
interests of the populations concerned, 
and not as a compromise of claims 
amongst rival states. Fourth, that all 
well-defined national aspirations shall be 
accorded the utmost satisfaction possible 
without introducing elements of discord 
likely to break peace hereafter. 

These are the principles which he sets 
forth for the attainment of a just and 
lasting peace. There is something pro- 
foundly impressive in this calm, passion- 
less statement, made at a time when after 
three years of unprecedented carnage the 
world cries aloud for peace, if it be pos~ 
sible of attainment. Whatever be the 
hidden causes that brought about this 
stupendous war,—whether they be traced 
to racial instincts or the reversion to an 


original type of the Germanic peoples 
brought about by an undeserved pros- 
perity—we cannot doubt that the verdict 
of history will say that in its inception 
it was based on the motive of robbery 
and in its conduct has been marked by 
an atrocious cruelty unprecedented in 
modern history. As long as the records 
of mankind are preserved the events of 
the last four years will be handed down 
by history and tradition as marking the 
culmination of a half century’s prepara- 
tion on the part of the German states- 
men to dominate the world by force and 
fraud. It is futile now to blame the 
inept statesmanship of the democratic 
nations of the world for permitting the 
monster’s power to grow. It is for us 
whose fellow countrymen are bearing the 
brunt of conflict, to sustain them by 
every spiritual and material effort. We 
cannot doubt the final outcome of this 
war. France, the various nationalities 
that make up the British Empire, Italy, 
Belgium, Roumania, and finally the great 
Republic of the United States, must 
eventually prove too strong for the pow- 
ers of evil, and peace will come. Wheth- 
er that peace be but a truce, prepara- 
tory to a still more horrible and destruc- 
tive conflict, or whether it be in the real 
sense of the term a victorious peace, de- 
pends upon how close an approximation 
is made of the principles defined by 
President Wilson. The signs of the times 
give promise that it may not be long de- 
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layed; but if it be, if there be still weary 
months of suffering, if the United States 
is called upon to pour out the blood of its 
citizens as Canada has poured out hers 
and as the gallant Australians, New Zea- 
landers, and those of the mother countries 
have poured out theirs, still I have faith 
in the end that right must prevail. But 
shall we gain a victorious peace? If, 
when the Prussian power is curbed, the 
sullen monster driven back beyond the 
Rhine, and the nations, relieved of terror, 
seek to bind up their wounds, if they do 
not take heed of the defects of our ex- 
isting civilization in the long run these 
sacrifices will have been in vain, and 
another, and if it be possible, a more 
frightful war, must be fought. 

For fifteen hundred years the religion 
of Christ has been the profession of all 
but one of the great nations of Europe 
now engaged in this conflict; and, with 
periods of reaction, little by little Chris- 
tian principles have seemed to have modi- 
fied the savage, selfish instincts of hu- 
man nature. Though there were but few 
individuals in any community who ap- 
proximated to the true Christian ideal, 
none the less that was the ideal in which 


we professed to believe, and just in pro- 
portion as we approached it did our civ- 


ilization advance. It has been. said by 
some philosopher that men never go en- 
tirely wrong. It is by an overemphasis 
on some aspect of truth that their errors 
come about. It would seem that the de- 
fects in our civilization, speaking very 
broadly and generally, have arisen from 
our forgetfulness of the spiritualizing 
power of struggle and sacrifice. We have 
erected, instead of the crucified Son of 
God, whose whole life was a sacrifice and 
whose death was an atonement, the image 
of a false humanity, which looks upon 
suffering,—physical suffering especially, 
—as a great evil and death the greatest: 
a religion of humanitarianism. Thus our 
civilization has presented the curious 
spectacle, on the one side, of a vast and 
rapidly increasing industrialism receiv- 
ing constantly accelerating force from the 
ever-widening application of the hidden 
powers of nature, and, on the other, a 
system of corporate charity finding its 
expression in hospitals, asylums, and in- 
stitutions for the alleviation of the phys- 
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ical ills of humanity of all kinds and 
everywhere. Obviously, social service, 
ministering to the sick, all the corporal 
works of mercy, are among the com- 
mands laid upon His followers by the 
Divine Redeemer, but He never taught 
that suffering was to be avoided at the 
expense of principle, and never until 
our day had there come so prevalent a 
feeling that material well-being should 
be the end, and not the means. 

Had there existed a virile Christian 
faith, the nations of the earth would not 
have compromised so long as they did 
with the Prussian evil, and would have 
fought it ere it had gained its enormous 
strength. A recent writer, criticizing 
our civilization before 1914, finds in it 
a negation of all that goes to make high 
civilization. Comparing it with other 
periods of the world’s history, he sees it 
without nobility of purpose, without spir- 
itual leadership, following men without 
vision to a constantly debasing level of 
sordid equality. He finds in the cen- 
turies that produced the cathedrals so 
wantonly destroyed by the German bar- 
barians, evidence of a democracy more 
real than our own. He feels that, with- 
out a complete readjustment, we cannot 
look for better things. There is force 
in these criticisms. It is true that great 
masses of men have lost the virile Chris- 
tian faith. Such a condition seems to 
be almost the inevitable concomitant of 
prosperity, and therefore it is as neces- 
sary for modern men as it was for the 
chosen people of God, that they should 
be chastised to bring them back to duty. 
It does seem that only in misfortune do 
the masses of men look to the aid of the 
supernatural. 

“Men say, ‘God be merciful,’ who 
ne’er said, ‘God be praised!’” Perhaps 
it may be, though it is not for us to at- 
tempt to fathom the mystery, that this 
awful cataclysm was necessary to make 
us realize that after all, notwithstanding 
the marvels of our material civilization, 
our apparent conquest of the earth, the 
air and the sea, we are but men, and 
not gods. 

Yet I do not sympathize with the 
wholesale criticism of the modern world. 
If we have laid an overemphasis on hu- 
manity, it is something; if we have 
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sought to diminish the volume of crime 
and pauperism by benevolent methods, 
even though we may have carried the 
principle too far; if all the schemes of 
reform, all the legislative efforts to bring 
about a closer approximation to equality 
in the distribution of the rewards of 
labor, have failed, none the less it re- 
dounds to the credit of this generation 
that the effort is made, and it has so far 
succeeded that it may be safely said that 
never in the history of the world have so 
large a number of men lived in compara- 
tive comfort and decency as those who 
have had the good fortune to live on the 
North American Continent in the United 
States and Canada during the past one 
hundred years. This must be said to the 
critics, but we cannot deny that danger 
signals are apparent. 

The open attack upon Servia, Belgium, 
France, and Russia which marked the 
beginning of the war was the culmina- 
tion of many years of preparation. Dan- 
gerous as it was, and awful as have been 
its consequences, the price paid and to 
be paid for the overthrow of German 
power will not be too heavy if, with 
German power, German philosophy -falls 
also. Even before the leadership among 
European nations was assured to that 
Empire by her. triumph over France in 
1871, the influence of her materialistic 
philosophy was spreading with poison- 
ous effect. The doctrine of state suprem- 
acy in all the relations of life, reaching 
down to the regulation of the. daily life 
of the subject, as a component part of 
a great machine, was winning admiration 
and imitation. The value of German 
efficiency was on every lip. German Kul- 
tur has for its central object the main- 
tenance of a paramount military caste, 
with the other ranks of the people held 
in strict subordination. The American 
ideal of a state which interferes as little 
as possible in the private and domestic 
affairs of its citizens is the antithesis of 
the German. Yet we have seen the grad- 
ual acceptance of the German theory ob- 
scure the old-time individualism, which, 
more than anything save the bounty of 
nature, gave prosperity to the American 
people. That this prosperity is largely 
owing to our vast natural resources not- 
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withstanding our national habit of waste 
and extravagance is not to be denied. 

In a recent address before the Iowa 
Bar Association it was said that statis- 
tics showed sixty-six out of every one 
hundred people who die leave no estate 
whatever; that out of the remaining 
thirty-four, only nine leave estates larger 
than $5,000; that the average for the 


_ balance is a little less than $1,300; and 


that at the age of sixty-seven, ninety- 
seven out of every one hundred in Am- 
erica are partly or totally dependent upon 
relatives, friends, or the public for their 
daily bread, for their clothing and the 
roof under which to sleep. According to 
government statistics, it is said 98 per 
cent of the American people are living 
from day to day on their wages, which 
means that a loss of employment would 
result in pauperism for all but 2 per cent. 
The learned writer animadverts upon the 
legislation which is intended to correct 
these inequalities, caused in the main by 
laziness, extravagance, and sin, and says 
with truth that 


“Legislation has never yet assisted the in- 
dividual one whit in wisely choosing his course 
in life, in meeting the vicissitudes of life, or 
in forming habits of work, thrift, and self- 
denial. These essentials of a comfortable, 
serviceable, and successful life are the results 
of individual effort and sacrifice, rather than 
legislation which seeks to compel the individu- 
al to action and to support him if he loses out 
in the struggle of life.” 


He quotes from Herbert Spencer: 


“The ultimate result in shielding men from 
their own folly is to fill the world with a race 
of incompetents."—(Hon. Burton Hanson. 
Case AND CoMMENT, Feb. 1918, p. 707.) 


Unconsciously perhaps, but none the less 
really, the German theory has influenced 
the legislation Mr. Hanson denounces. 


I need not give you instances of the 
various forms of state socialism part of 
which is now on the statute books and 
part of which is systematically taught to 
the voters. To denounce it wholesale 
would be unjust. But the underlying 
philosophy is false. Every human ac- 
tion is the outcome of some system of 
philosophic thought. The vague theories 
of the German metaphysicians have 
gradually yielded to an all-prevailing ma- 
terialism. Though their statesmen and 
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soldiers profess faith in the Christian 
God, it needs but little study of their 
constant appeals to His name to find He 
has been made to appear to their distort- 
ed minds rather as a pagan divinity, re- 
morselessly aiding the strong, without 
pity for weakness or compassion for suf- 
fering. All that has been gained to the 
world in the age-long struggle to tame 
the selfish passions of human nature, and 
lift it to higher spiritual levels, is but 
folly in the view of a people saturated 
by the teaching of Nietzsche, Treitschke, 
3ernhardi, and their compeers. The con- 
sequences have appeared in the appalling 
atrocities of which their soldiers have 
been guilty—too often, it appears, with 
the sympathetic approval of the civilian 
population. 

Therefore when peace comes, to be a 
victorious peace it will not suffice that 
stricken Belgium be restored as far as 
may be possible, that Alsace-Lorraine be 
returned to France, that Italy be given 
her true borders, the injuries to Servia 
repaired, and the aspirations of all op- 
pressed peoples be recognized and re- 
spected; these physical results of vic- 
tory are essential. But victory in the 
higher sense cannot be secure or com- 
plete until the world is made safe against 
the state policy, the materialistic philos- 
ophy, which in the long run is more dan- 
gerous than German arms. 

If we profess the democratic faith but 
follow the autocratic practice, what have 
we gained for the millions of men who 
have fallen in battle, for the other mil- 
lions who must lead their lives maimed 
and blinded and suffering, for the enor- 
mous expenditures of treasure, for the 
irretrievable loss of art? We can bear 
all these catastrophies, hoping that the 
healing hand of time will soothe the 
present agony, if, out of them all, 
emerges a better world. It will come; if 
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we do but ponder the causes that have 
brought about these ills and return as 
far as we may to the ideals of individual 
responsibility. and individual liberty 
which our fathers followed. 

It is heresy that we owe no reverence 
to the past, or duty to the future. We 
are but trustees here for a brief span to 
hand on to posterity the great heritage 
of faith, the noble ideals of liberty which 
are the fruits of what our forebears suf- 
fered from “old unhappy far-off things 
and battles long ago.” Those who teach 
the doctrine that material wealth be- 
longs morally as well as legally to him 
who can get it without incurring the pen- 
alties of criminal law, and that it may be 
used for selfish purposes alone, are not 
only untrue in the religion they still 
profess, but are sowing the seeds of an- 
archy and revolution. Those who would 
seek to establish a state instead of an 
individual conscience will bring on the 
very evils they seek to avoid. It is not 
through any form of state government, 
but through a common sense of justice 
pervading all the individuals or the vast 
majority of those who make up the com- 
monwealth, that security for person and 
property and the administration of the 
law of justice is secured. These are the 
ideals of English liberty; they are based 
upon the teachings of Christianity ; they 
must pervade the lives and institutions, 
political and social, of the world, before 
we can ever have a victorious peace: 
When such a peace comes, we may have 
the condition so well described by the 
English historian, T. H. Green: 


“The maximum of power for all members 
of human society alike to make the best of 
themselves.”—(Liberal Legislation and Free- 
dom of Contract.) 


—Address to the Empire Club of Toron- 
to, Canada, February 21, 1918. 





Coke, Blackstone, and the 


Common Law 


BY WALTER CLARK, LL.D. 
Chief Justice of the Supreme Court of North Carolina 


UR conceptions of the 
‘common law, and es- 
pecially of its origin, 
are exceedingly incor- 
rect, and this is due 
largely to Coke and 
Blackstone whe wrote 
at a time when the orig- 
inal authorities were 
not, as now, accessible. 
Besides they were very much biased in 
their views from various causes. 

Sir William Blackstone was the first 
professor in a law school in England. 
His style was delightful, and has thrown 
a glamor around the common law and its 
origin which is only equaled by that 
which the facile pen of Sir Walter Scott 
has thrown around the rugged hills and 
former uncouth manners of the “land of 
brown heath and shaggy wood” beyond 
the Tweed. 

Blackstone was an unsuccessful bar- 
rister and, in 1753, determined to retire 
to practise his profession as a provincial 
counsel. By the liberality of Mr. Viner 
a professorship of law was established 
at Oxford where, in 1758, Blackstone 
began to read the lectures which now 
constitute the first volume of his Com- 
mentaries. They were not, however, 
printed till 1765. His lectures betray not 
only a romantic view of the crude ideas 
of the common law, but an almost servile 
adulation of the nobility and landed 
gentry. The Commentaries earned him 
favor with the patrons of two small 
pocket boroughs from which he was elect- 
ed, or rather appointed, to Parliament— 
first for the little village of Hindon, in 
1761, and then for Westbury, in 1769. 
Prior to the Reform, in 1832, members 
of Parliament were, in effect, appointed 
by the owners of the soil in some bor- 
oughs, where there were no longer voters 


or even inhabitants. In Westbury, the 
voting privilege belonged to owners of 
burgage tenements, and the Earl of Ab- 
ingdon owned all of these except two, 
and must have chosen Blackstone. Hin- 
don was also a small village, but the 
“patron” may have been some other 
nobleman,—a class which our author so 
highly eulogized. In Parliament he did 
not rise to the expectations which had 
been raised by his writings. Later he 
was appointed to a seat on the bench of 
the common pleas. His writings were 
severely criticized by Junius and also by 
Bentham. The best estimate of his 
works, according to the ideas of the pres- 
ent age, is to be found in the Encyclo- 
pedia Britannica, 11th ed., which says: 


“The design of the Commentaries is exhib- 
ited in his first Vinerian lecture, printed in 
the introduction to them. The author there 
dwells on the importance of noblemen, gentle- 
men, and educated persons generally being 
well acquainted with the laws of the country; 
and his treatise, accordingly, is as far as pos- 
sible a popular exposition of the laws of Eng- 
land. Falling into the common error of iden- 
tifying the various meanings of the word law, 
he advances from the law of nature (being 
either the revealed or the inferred will of 
God) to municipal law, which he defines to 
be a rule of civil conduct prescribed by the 
supreme power in a state, commanding what 
is right and prohibiting what is wrong. On 
this definition he founds the division observed 
in the Commentaries. The objects of law 
are rights and wrongs. Rights are either 
rights of persons or things. Wrongs are 
either public or private. These four headings 
form respectively the subjects of the four 
books of the Commentaries. 

“Blackstone was by no means what would 
now be called a scientific jurist. He has only 
the vaguest possible grasp of the elementary 
conceptions of law. Fie evidently regards the 
law of gravitation, the law of nature, and 
the law of England as different examples of 
the same principle—as rules of action or con- 
duct imposed by a superior power on its sub- 
jects. He propounds in terms the doctrine 
that municipal or positive laws derive their 
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validity from their conformity to the so-called 
law of nature or law of God. ‘No human 
laws,’ he says, ‘are of any validity if contrary 
to this.” This distinction between rights of 
persons and rights of things,—implying, as 
it would appear, that things as well as per- 
sons have rights,—is attributable to a misun- 
derstanding of the technical terms of the 
Roman law. In distinguishing between pri- 
vate and public 
wrongs (civil injuries 
and crimes) he fails 
to seize the true prin- 
ciple of the division. 
Austin, who accused 
him of following 
slavishly the method 
of Hale’s Analysis of 
the Law, declares that 
he ‘blindly adopts the 
mistakes of his rude 
and compendious 
model; missing in- 
variably, with a nice 
and surprising infelic- 
ity, the pregnant but 
obscure suggestions 
which it proffered to 
his attention, and 
which would have 
guided a discerning 
and inventive writer 
to an arrangement 
comparatively just.’ 
By the want of pre- 
cise and closely-de- 
fined terms, and his 
tendency to substitute 
loose literary phrases, 
he falls occasionally 
into _ irreconcilable 
contradictions. Even 
in discussing a sub- 
ject of such immense 
importance as Equity, 
he hardly takes pains 
to discriminate between the legal and popu- 
lar sense of the word, and, from the small 
place which equity jurisprudence occupies in 
his arrangement, he would scarcely seem to 
have realized its true position in the law of 
England. Subject, however, to these strictures 
the completeness of the treatise, its service- 
able if not scientific order, and the power 
of lucid exposition possessed by the au- 
thor, demanded emphatic recognition. Black- 
stone’s defects as a jurist are more conspic- 
uous in his treatment of the underlying prin- 
ciples and fundamental divisions of the law 
than in his account of its substantive prin- 
ciples.” 


In his introduction, Blackstone men- 
tions “our gentlemen of independent es- 
tates and fortune, the most useful as well 
as considerable body of men in the na- 
tion,” and adds: 


“All gentlemen of fortune are, in conse- 
quence of their property, liable to be called 
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upon to establish the rights, to estimate the 
injuries, to weigh the accusations, and some- 
times to dispose of the lives of their fellow 
subjects, by serving upon juries.” 


He further says: 


“Most gentlemen of considerable property, 
at some period or other in their lives, are 
ambitious of repre- 
senting their country 
in Parliament, and 
those who are ambi- 
tious of receiving so 
high a trust would 
also do well to re- 
member its nature 
and importance. They 
are not thus honor- 
ably distinguished 
from the rest of their 
fellow subjects, mere- 
ly that they may 
privilege their per- 
sons, their estates, or 
their domestics; that 
they may list under 
party banners; may 
grant or withhold 
supplies; may vote 
with or vote against 
a popular or unpopu- 
lar administration; 
but upon considera- 
tions far more inter- 
esting and important. 
They are the guard- 
ians of the English 
Constitution ; the 
makers, repealers, 
and interpreters of 
the English law ; 
delegated to watch, 
to check, and to avert 
every dangerous in- 
novation; to propose, 
to adopt, and to cherish any solid and well- 
weighed improvement; bound by every tie of 
nature, of honor, and of religion to transmit 
that Constitution and those laws to their pos- 
terity, unamended if possible,—at least with- 
out any derogation.” 


Further on, in the same introduction, 
Blackstone says in higher flattery of the 
nobility : 


“What is said of our gentlemen in general, 
and the propriety of their application to the 
study of the laws of their country, will hold 
equally strong or still stronger with regard 
to the nobility of this realm, except only in 
the article of serving upon juries. But, in- 
stead of this, they have several peculiar prov- 
inces of far greater consequence and concern; 
being not only by birth hereditary counselors 
of the crown and judges upon their honor of 
the lives of their brother peers, but also arbi- 
ters of the property of all their fellow sub- 
jects, and that in the last resort. In this, their 
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judicial capacity, they are bound to decide the 
nicest and most critical points of the law; to 
examine and correct such errors as have es- 
caped the most experienced sages of the pro- 
fession, the lord keeper, and the judges of the 
courts of Westminster. Their sentence is 
final, decisive, irrevocable; no appeal, no cor- 
rection, not even a review, can be had; and to 
their determination, whatever it be, the inferior 
courts of justice must conform; otherwise the 
rule of property would no longer be uniform 
and steady.” 


He also says, in regard to the nobility, 
the following, which those who are con- 
versant with English history will know, 
as Blackstone well knew, were words 
totally at variance with the facts and 
based upon nothing but the grossest adu- 
lation of rank: 


“Yet, vast as this trust is, it can nowhere 
be so properly reposed as in the noble hands 
where our excellent Constitution has placed 
it; and therefore placed it, because, from the 
independence of their fortune and the dignity 
of their station, they are presumed to employ 
that leisure which is the consequence of both, 
in attaining a more extensive knowledge of the 
laws than persons of inferior rank, and be- 
cause the founders of our polity relied upon 
that delicacy of sentiment so peculiar to noble 
birth; which, as on the one hand it will pre- 
vent either interest or affection from inter- 
fering in questions of right, so, on the other 
it will bind a peer in honor,—an obligation 
which the law esteems equal to another’s oath, 
—to be master of those points upon which it 
is his birthright to decide.” 


Other citations along the same line 
might be given; and the wonder is that 
American law schools should retain the 
study of so inaccurate a writer whose 
views are so entirely at variance with 
the equality of all ranks, and who im- 
putes special virtues to hereditary wealth 
and high social position which the citizens 
of our Republic hold unjustified. 

Blackstone’s ideas as to the criminal 
law may be illustrated by the following 
quotation from 4 Commentaries, 60, 
written within ten years of the American 
Revolution : 


“To deny the possibility, nay actual exis- 
tence, of witchcraft and sorcery, is at once 
flatly to contradict the revealed word of God, 
in various passages both of the Old and New 
Testament; and the thing itself is a truth to 
which every nation in the world hath in its 
turn borne testimony, either by examples seem- 
ingly well attested, or by prohibitory laws 
which at least suppose the possibility of com- 
merce with evil spirits.” 
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The greater part of Blackstone’s Com- 
mentaries is now, of course, obsolete 
learning. Much of it was incorrect at the 
time it was written, from the lack of 
material which has since been disinterred 
and printed. But much of it was already 
obsolete at the time he wrote; for in- 
stance, all the learning in regard to the 
feudal system and its incidents, so fully 
set out in the second book, for that en- 
tire system had been abolished a century 
before,—30 May, 1660,—as one of the 
conditions of the return of Charles 
Stuart to the throne, by the act known 
as 12 Charles II. 


While a writer may be best judged by 


-his. own words, it may not be amiss to 


quote the following estimate of Black- 
stone and his eulogized subject of the 
common law from an eminent American 
lawyer, J. C. Carter, who said: 


“In the old volumes of the common law we 
find knight service, value and forfeiture of 
marriage, and ravishment of wards; aids to 
marry lords’ daughters, and make lords’ sons 
knights. We find primer seisins, escuage, and 
monstrans of right; we find feuds and subin- 
feudations, linking the whole community to- 
gether in one graduated chain of servile de- 
pendence; we find all the strange doctrine of 
tenures, down to the state of villeinage, and 
even that abject condition treated as a fran- 
chise. We find estates held by the blowing 
of a horn. In short, we find a jumble of rude, 
undigested usages and maxims of successive 
hordes of semisavages, who from time to time 
invaded and prostrated each other, the first 
of whom came upon English soil when long 
tyranny and cruel ravages had destroyed every 
vestige of ancient science and when the Pan- 
dects, from whence the truest light has been 
shed upon English law, lay buried in the earth. 
When Blackstone, who had a professor’s chair 
and a salary for praising the common law, 
employs his elegant style to whiten sepulchers 
and varnish such incongruities, it is like the 
knight of La Mancha extolling the beauty and 
graces of his broad-backed mistress winnow- 
ing her wheat or riding upon her ass.” 


The same writer further pertinently 
asks : 


“When is it that we shall cease to invoke 
the spirits of departed fools? When is it 
that, in search of a rule for our conduct, we 
shall no longer be bandied from Coke to 
Croke, from Plowden to the Yearbooks, from 
thence to the dome books, from ignotum to 
ignotius, in the inverse ratio of philosophy and 
reason, still at the end of every weary ex- 
cursion arriving at some barren source of 
pedantry and quibble?” 
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When we turn to Sir Edward Coke, ? 
the other medium through whom we 
have received our views of the common 
law, we shall find that he was more 
excusable from lack of unpublished ma- 
terial than Blackstone, but that he sinned 
more in departing from the truth from 
interested motives, as well as from the 
bias of his age and natural surround- 
ings. 

Coke was born in 1552 and lived till 
1634, a period of eighty-two years. The 
case that brought him into prominence 
was the one which set forth the famous 
rule in Shelley’s Case. In 1594 he was 
promoted to attorney general. As crown 
lawyer his treatment of the accused was 
marked by more than the harshness and 
violence common in his time. Among 
other cases, his brutality towards the 
courtly Raleigh will be more lastingly 
remembered against him owing to the 
fame of the victim. While Raleigh 
defended himself with the calmest 


dignity and self-possession, Coke used 
the bitterest invective and brutally ad- 
dressed the great courtier, as if he had 
been a servant, in the phrase long remem- 
bered for its insolence and utter injus- 


tice: “Thou hast an English face, but a 
Spanish heart.” At the age of thirty 
Coke married a fortune that at the pres- 
ent valuation would amount to more 
than half a million dollars. His wife died 
leaving ten children, and Coke, though 
then turning fifty, immediately sought 
the hand of the widow of Christopher 
Hatton, the nephew of the Lord Chan- 
cellor, then less than twenty years of age, 
and married her in less than six months 
after his wife’s death, receiving with her 
the greatest fortune in England, which, 
on the footing of present value, would 
be more than $20,000,000. What means 
he used to attain that end is not clearly 
known, but the lady was averse to the 
match and refused a public marriage. 
The marriage took place without the 
legal forms and subjected Coke to cen- 

1“My Lord” is the address of the Chief 
Justice of the King’s Bench, as we still say 
“Your Honor ;” hence we speak of Lord Coke, 
Lord Hale, Lord Holt, though Sir Edward 
Coke, Sir Matthew Hale, Sir John Holt were 
not lords. An English writer always says, 
“My Lord Coke”—not Lord Coke. is name 
was pronounced Cook and his second wife 


always contemptuously spoke, or wrote, to him 
as “Mr. Cook. 
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sure, to which he pleaded that he was 
“ignorant of the law!” The marriage, of 
course, turned out unhappily, and it is 
said that the great injustice of the Eng- 
lish law as against married women, which 
marks it out among the laws of all na- 
tions, is due not to rulings which had 
been made by the judges, and certainly 
not to any statute law of England, but 
to Sir Edward who, sulking over the 
wounds he received from his lady’s 
tongue, at night wrote down as the com- 
mon law provisions which he deemed 
married women should observe in subjec- 
tion to their husbands, 

Instead of “women being the favor- 
ites of the common law,” as Blackstone 
said, the English law stands almost alone 
in its harsh discrimination against them ; 
for until the changes as to ownership by 
married women of their own property 
they were in reality in slavery. Even the 
Mohammedans, bad as their social cus- 
toms are in regard to women, always rec- 
ognized their right to hold property. 

Coke was not only brutal in represent- 
ing the crown prosecutions, but servile 
in his obedience to the claims of high 
prerogative in the crown, until, disap- 
pointed in his hopes of preferment, he 
showed upon one occasion a surly dis- 
regard of the king’s behest, whereupon 
he was dismissed from office. He then 
turned patriot, and on being elected to 
Parliament he began, at the age of nearly 
seventy, the changed career upon which 
his fame is based. In 1628, when again 
elected to Parliament, he took a most im- 
portant part in drawing up the great Pe- 
tition of Right. At the end of that ses- 
sion he retired to private life at the 
age of seventy-six, and died six years 
later. 

Lord Campbell in his Life of Coke, 
while commending his great fame ac- 
quired as a champion of popular rights 
in his latter years, says of him: “Un- 
fortunately, his mind was never opened 
to the contemplations of philosophy ; he 
had no genuine taste for elegant litera- 
ture; and his disposition was selfish, 
overbearing, and arrogant.” He further 
says: “We are shocked by his narrow- 
minded reasoning, disgusted by his utter 
contempt for method and for style in 
his composition, and sympathize with the 
individuals whom he insulted.” Of Coke, 
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when attorney for the crown and a pliant 
courtier seeking for higher preferment, 
Campbell says : 


“Towards the end of Elizabeth’s reign many 
individuals were committed on real or imag- 
inary charges of being concerned in plots 
against the government or the person of his 
sovereign; and for the convenience of inflict- 
ing torture upon them, to force a confession, 
their place of confinement was usually the 
Tower of Lendon. Thither did Mr. Attorney 
repair to examine them while under the rack; 
and whole volumes of examinations in these 
cases, written with his own hand, which are 
still preserved at the state paper office, suffi- 
ciently attest his zeal, assiduity, and hard- 
heartedness in the service. Although after- 
wards, in his old age, writing the “Third In- 
stitute,’ he laid down in the most peremptory 
manner that torture was contrary to the law 
of England, and showed how the ‘rack or 
brake in the Tower was first introduced there 
in the reign of Henry VI. by the Duke of 
Exeter, and so ever after called the Duke of 
Exeter’s daughter, like his predecessor, Eger- 
ton, and his successor, Bacon, he thought that 
the crown was not bound by this law; and on 
a warrant for administering torture being 
granted by the council, he unscrupulously at- 
tended to see the proper degree of pain in- 
flicted.” 


Coke was not only brutal as attorney 
general, but when a judge on the bench, 
before his dismissal, he was fully as bru- 
tal towards defendants as Jeffreys was, 
and as servile. For instance on one oc- 
casion he undertook to show “how the 
king was divinely illuminated by Al- 
mighty God, the only ruler of princes, 
like an angel of God, to direct and poiat 
out as it were to the very place—to cause 
a search to be made there, out of those 
dark words of the letter concerning a 
terrible blow.’ When Everard Digby 
asked some moderation of justice Coke 
replied that he must not expect the king 
to honor him in the manner of his death, 
“but that he was rather to admire the 
great moderation and mercy of the king 
in that, for so exorbitant a crime, no new 
torture answerable thereto was devised 
to be inflicted upon him,” and that as to 
his wife and children it was said in the 
Psalms : “Let his wife be a widow and his 
children vagabonds.” Campbell says of 
him that when attorney general “he 
showed a readiness to obtain convictions 
for any offenses and against any indi- 
viduals, at the pleasure of his employ- 
ers, and he became hardened against 
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all the dictates of justice, of pity, of 
remorse, and of decency. . He 
unscrupulously stretched the prerog- 
ative of the crown to himself for the 
time, utterly regardless of public liberty; 
he perverted the criminal law to the op- 
pression of many individuals; and the 
arrogance of his demeanor to all man- 
kind is unparalleled.” Wilson, in allu- 
sion to the servility of Coke as a judge, 
said he was “metal fit for any stamp 
royal.” Campbell adds that his conduct 
as chief justice would seem strange in 
the present age; that, “having granted a 
warrant for thé Earl of Somerset, he ac- 
tually went to superintend the arrest, 
marshaled the evidence, and concerted in 
what order the evidence should be laid 
before the jury.” When Mrs. Turner, 
one of the subordinate agents, was on 
trial before him he said: “She had seven 
deadly sins,” which he proceeded to 
enumerate, charging her, among other 
things, with being a sorcerer, a witch, a 
papist, a felon, and a murderer. 

And when Sir John Hollis and others 
criticized the manner in which a trial had 
been conducted by Chief Justice Coke, the 
same Chief Justice Coke, sitting in the 
Star Chamber, passed sentence ordering 
that besides being subjected to fine and 
imprisonment they should make an hum- 
ble apology to himself at the bar of the 
court of King’s Bench. 

When for an unexpected act of inde- 
pendence, dictated by his sullenness upon 
failure to receive promotion, he was re- 
moved from office as chief justice, “in-- 
stead of taking it with magnanimity and 
supposed greatness of spirit he received 
it with dejection and in tears.” 

When his only daughter by Lady Hat- 
ton was only fourteen years of age Coke 
married her against her will to a suitor 
three times her age. The young lady 
with her mother’s connivance fled to es- 
cape a marriage she detested, but Coke 
“with an armed retinue, himself putting 
on a breastplate, with a sword by his 
side, and pistol at his saddlebow, marched 
at their head to the house where they 
had fled. Finding the gate to the house 
barricaded he forced open the gate and 
door of the house and, finding his daugh- 
ter secreted in a small closet with her 
mother, he seized his daughter without 
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parley, tore her from her mother and, 
placing her behind one of his sons on a 
horse, rode off with her.” The marriage 
was made according to his wish but with 
the usual result, for she soon eloped with 
the man of her choice and went abroad. 


Sitting in the Star Chamber he was 
very violent in punishing those who were 
guilty of acts objectionable to the gov- 
ernment, and on one occasion voted for 
a fine of what would now amount to 
$3,000,000 against two Dutch merchants. 
After his removal from office he solaced 
himself by writing his Institutes, and 
when the Parliament was assembled, 
though he had hitherto professed High 
Church principles, he coalesced with the 
Puritans who were in opposition to the 
king and had been returned in large 
numbers to Parliament. 


Competent writers say that in his Re- 
ports and in his Institutes he wrote down 
errors which were not merely due to a 
lack of knowledge, but often he had 
perverted or purposely misquoted the au- 
thorities he cited. This was solemnly 
adjudged by the Lord Chancellor who 
decreed that he should rewrite his Re- 
ports to conform truly to the authorities 
cited. Coke made five small corrections 
and reported to the court that he had 
obeyed the order! We have seen how, 
out of his quarrel with his second wife, 
he changed the laws of England in re- 
gard to the rights of married women, to 
make them more severe and unjust than 
had been ruled even by the judges in 
the barbarous ages, and after he became 
a patriot it was by him that the provision 
in Magna Carta that the grant in that 
instrument to the barons and large land- 
owners of the right to be tried “per 
judicium suorum parium”—by men of 
their own order—was twisted to the con- 
trary purport. At their own instance 
the barons were granted the special priv- 
ilege of exemption from trial by the 
king’s judges. This was construed by 
Coke into a right of every man to a trial 
by a jury of his peers, whereas at the 
time of Magna Carta it was still one 
hundred and thirty-five years before trial 
by jury was known, and the “liber homo” 
who was entitled to the privilege of judg- 
ment by his peers was not every subject, 
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but only those who were owners of a 
knight’s fee at least.? 


Campbell says : 

“In drawing his character I can present 
nothing to captivate or amuse. Although he 
had received an academical education, his mind 
was wholly unimbued with literature or 
science; and he consideréd that a wise man 
could not reasonably devote himself to any- 
thing except law, politics, and industrious 
money-making. He values the father of Eng- 
lish poetry only in so far as the “Canon’s 
Yeoman’s Tale” illustrates the statute 5 Hen. 
IV. chap. 4, against alchemy, or the craft of 
multiplication of metals; and he classes the 
worshiper of the muses with the most worth- 
less and foolish of mankind: ‘The fatal end 
of these five is beggary,—the alchemist, the 
monopotext, the concealer, the informer, and 
the poetaster.’ He shunned the society of 
Shakespeare and Ben Jonson, as vagrants 
who ought to be set in the stocks, or whipped 
from tithing to tithing. On one occasion, a 
theater having been opened in Norwich, Coke 
in his next charge to the grand jury told 
them: ‘I will request that you carefully put 
in execution the statute against vagrants, since 
the making whereof, I have found fewer 
thieves, and the gaol less pestered than be- 
fore. The abuse of stage players, wherewith 
I find the country much troubled, may easily 
be reformed, they having no commission to 
play in any place without leave; and there- 
fore, if by your willingness they be not en- 
tertained, you may soon be rid of them.’” 


His attainments in science may be 
judged by his dogmatic assertion that 
“the metals are six, and no more; gold, 
silver, copper, tin, lead, and iron; and 
they all proceed originally from sulphur 
and quicksilver as from their father and 
mother.” 8 

Coke’s sense of humor and wit is 
shown by the only jest of his which has 
come down to us. A work by one Cowell 
having been cited against an opinion 
Coke had expressed when chief justice, 
he contemptuously called the learned 
civilian Dr. Cow-heel. 

Such in brief was the career and char- 
acter of the plodding, hard-working, 
hard-hearted, money-grubbing lawyer 
who, having passed a long life in servile 
subservience to the king, when kicked out 
of office spent the last few years, after 
his three score and ten, in leading the 
patriot cause, and was then as unscrupu- 
lous in manipulating the precedents for 


2McKechnie on Magna Carta; Pollock & 


M. History of English Law. 
$3 Inst. chap. 20 
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his new associates as he had been for the 
king. Posterity will remember his: effi- 
cient aid towards drafting and procuring 
the passage of the great Petition of 
Right; but it cannot forget his brutality 
while in office, nor give overmuch trust 
to his statements of the law which have 
often proved not warranted upon exam- 
ination of the vast mass of records since 
made more available. 

After this summary of the limited 
credit which should be given to these two 
writers for a correct statement of the 
common law we will now state as briefly 
as possible what the common law really 
was and how it originated. 

When Czsar invaded Great Britain in 
55 B. c. there were probably half a mil- 
lion people in the entire island, divided 
into tribes, in ceaseless wars among them- 
selves to reduce the number of those de- 
manding a bare subsistence, and who 
were living in the greatest destitution and 
utmost ignorance. Their religion under 
the Druids was a system of human sacri- 
fices, which had the double advantage 
of appeasing their deities and lessening 
the number of mouths to consume the 
scanty results of their toil. They lived 
by fishing, aided by the rudest agricul- 
ture. The Romans, according to custom, 
interfered neither with their religion nor 
their laws; and when, after the lapse of 
five centuries, they withdrew, immediate- 
ly the barbarous warriors of Norway and 
Denmark, the Jutes, and the Anglo-Sax- 
ons invaded the island. These invaders 
were not merely conquerors. They were 
exterminators, and the Celtic people 
ceased to exist wherever the invaders 
advanced until three fourths of the is- 
land were denuded of their former in- 
habitants. These invaders were heathen 
as to religion and had no pretensions to 
a legal code of any kind. 

The Norwegians who, sailing nearly 
due south, had invaded and in due time 
settled Normandy, under William the 
Conqueror invaded England, and at the 
battle of Hastings practically conquered 
the island. They brought with ‘them 
priests of the Catholic church, which to 
some extent had already become ascend- 
ant under the Anglo-Saxons, but they 
did not exterminate the inhabitants, nor 
did they seek to impose their own laws. 
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The courts they established were at first 
for the Normans who alone had become 
the overlords and landowners of the 
country. They permitted the Saxon 
churls and thralls to obtain justice among 
themselves in their own way. It was not 
until Henry II. attempted to establish a 
system of courts over all the people, un- 
der judges appointed by the crown, that 
there was anything resembling a‘ judicial 
system. This was resented by the Nor- 
man barons who had established their 
own baron’s court, each for his own 
jurisdiction, and in the instrument at 
Runnymede they called for the special 
privilege that they should be tried by 
their own order, and not by the king’s 
courts, and that there should be a re- 
turn to the “law of the land.” This ex- 
pression which has been strangely mis- 
construed since meant trial by compur- 
gation, trial by ordeal, and trial by battle. 
Hence it is that, down even to the pres- 
ent, when one on trial for murder is 
asked how he will be tried, he replies, 
“By God and my country”—for it was 
held that according to Magna Carta 
he was entitled to the old methods of 
trial. For this reason, also, for cen- 
turies, unless the defendant would plead 
not guilty and thus put himself on his 
country,—that is, submit to a trial by 
jury,—he was subjected to “peine forte 
et dure;” that is, he was placed between 
great weights and pressed till he would 
enter his plea, or was submitted to water 
poured into his mouth through a spout 
until he gave up. It was not till 1819 
that an act was passed abolishing trial 
by battle, and about the same time it at 
last occurred to someone to frame an en- 
actment that if the prisoner did not plead 
the plea of not guilty should be entered 
for him. 

Henry II. established indictment by a 
grand jury at the assizes of Clarendon in 
1166 and extended his system of courts 
until there followed the reaction we now 
know as Magna Carta, which was ex- 
torted by the barons after John’s over- 
throw at Bouvines, and which granted 
the special privilege claimed by the 
barons that they should not be tried by 
the king’s courts, but by men of their 
own order, as already stated. In the 
compilation of the English statutes, 
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which began by an act of Parliament in 
1762, the first statute printed is styled 
“Magna Carta” but it is the charter 9 
Hen. III. in 1225, which was deemed 
more complete than the instrument 
signed by John at Runnymede ten years 
before. 

Indeed, there were several charters,— 
and these two were not very different 
from the others,—all seeking to guaran- 
tee the independence and safety of the 
territorial lords and barons from the 
power of the king. Someone has, in- 
advertently of course, spoken of the 
“great lawyers who drafted Magna 
Carta.” But beyond all debate there 
were no lawyers in England till very long 
after that time when, in 1291, Edward L., 
grandson of John, caused to be enacted 
the provision that there should be forty 
lawyers licensed for the legal work of 
the realm. Up to that time, and till a 
date still later, all the judges in Eng- 
land were priests of the Catholic church, 
or bishops or archbishops, with now and 
then a layman. Whatever may be said 
of trial by jury it did not come from 
any remote past, but grew out of assem- 
bling the witnesses to a crime, or a trans- 
action, to determine what had taken 
place, as more likely to ascertain the 
truth of the matter by agreement among 
themselves than the old system of com- 
purgation or ordeal. The first recorded 
instance of trial by jury took place in 
1350, one hundred and thirty-five years 
after the grant of John’s Charter at 
Runnymede. 

The resistance to the court system in- 
stituted by Henry II., and the check 
given to it by the barons at Runnymede, 
are shown by the fact that seventy-five 
years later, under Edward I., there were 
yet thirty-five gallows maintained in the 
county of Berkshire alone by the barons 
who still asserted their jurisdiction to 
impose capital punishment in their courts, 
and sometimes at will. When the peo- 
ple began to tear down these gallows 
the barons resorted to the nearest trees. 
Indeed, the reactionary movement for 
restoration of the power of the barons 
which received formal recognition in 
Magna Carta, and of which they com- 
pelled many confirmations known as 
“confirmatio chartarum,” was opposed by 
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the sentiment of the people, so far as 
there was such a force, which preferred 
the protection of the uniform king’s 
courts to the unbearable tyranny of the 
petty tyrants all over England. This, 
however, was not effective until Edward 
I. was strong enough to reinstate and put 
in force the judicial system created 
originally by Henry II.* 

The edicts of the king, known as Pro- 
visions, and the rare statutes passed by 
the Parliament, formed an almost in- 
finitesimal part of what became known 
as the common law of England. This 
common law was the national law—the 
general law—formulated by the king’s 
judges and intended to be uniform 
throughout the kingdom. The common 
law, therefore, was the creation of Catho- 
lic priests, with now and then a layman, 
who, as judges, decreed what in each 
case they deemed right and just; and 
thus there has been handed down from 
the priests of a barbarous age that “code- 
less system of laws, that myriad of single 
instances,” which Blackstone in his en- 
thusiasm has misnamed “that perfection 
of reason—the common law of England.” 

Not only were professional lawyers 
unknown in England until authorized by 
Edward I. in 1291,5 but until the statute 
of Merton in 1236, twenty-one years 
after John’s Magna Carta, everyone 
was required to appear in court in his 
own behalf, both in civil and criminal 
cases. That statute authorized appear- 
ance by another except in cases of felony, 
as to which counsel were not allowed in 
England to appear for a defendant until 
within the last hundred years. 


Glanville wrote the first English law 
book about 1175. From that treatise we 
may get a fairly good idea of the com- 
mon law towards the end of the reign 
of Henry II. In the lords’ courts were 
brought all the suits of the villain ten- 
ants and all suits concerning land held 
by the lord, who might, however, ad- 
journ any question of difficulty into the 
king’s court. The ecclesiastical courts 
had jurisdiction of marriage and legiti- 


#See Mrs. J. R. Green in “Select Essays on 
Legal History.” 

See Ridge’s Const. Law of England, 245; 

oo & M., History of English Law, 190- 
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macy, of wills, and of all matters con- 
cerning the church. The king’s court, 
or county court, gradually took shape 
and acquired from time to time more 
general jurisdiction, as was natural. The 
law of tenures was, of course, early set- 
tled, but the rules of inheritance were 
uncertain and the right to dispose of 
property by will was not enacted until 
late in the reign of Henry VIII., many 
centuries later. The modern mortgage 
was unknown and the law of personal 
property was little developed. The king’s 
courts from time to time created new 
forms of writs, the writs of detinue and 
case being among the first established. 
The writ of debt would lie to recover 
a loan or for a sale, but redress for 
breach of ordinary contracts could be 
obtained only in the ecclesiastical courts, 
which dealt with the sin of deceit. Not 
for three centuries did the king’s courts 
work out a doctrine by which a party 
might be held to perform a simple con- 
tract. 


No action for damages for tort would- 


lie. The king’s court-could punish for 
all felonies except theft, jurisdiction of 
which was first obtained by Magna 
Carta; but it was a long time before it 
obtained exclusive jurisdiction over fel- 
onies or took control of misdemeanors, 
for up to that time and long afterwards 
the remedy for murder or misdemeanor 
was a matter of compensation to be ob- 
tained by the next of kin, and not by 
punishment in the king’s court. These 
matters are discussed in the introduction 
to the translation of Glanville by Beale. 

It was so unusual for anyone at that 
time to be able to write or read who was 
not a clerk (i. e., a clergyman or priest) 
that centuries later it was still questioned 
whether Glanville, who was a successful 
soldier and a distinguished judge, could 
be the author of that treatise. 

Law books at that time did not appear 
as frequently as now, for the second 
English law book, by Bracton, did not 
appear till nearly a century later. In 
that interesting treatise upon the “His- 
tory of the English Law,” by Sir Fred- 
erick Pollock and Professor Maitland, 
it is stated (vol. 1, p. 112), that the king’s 
courts were administered by the same 
judges who were “judges ordinary” in 
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the church courts. It is said in that work 
that in Richard’s reign the king’s court 
“was often composed of the archbishop 
of Canterbury, two other bishops, two or 
three archdeacons, two or three ordained 
clerks who were going to be bishops, 
and of two or three laymen.” It is add- 
ed: “Blackstone’s picture of a nation 
divided into two parties,—the bishops 
and clergy on the one side contending 
for their foreign jurisprudence, the ‘no- 
bility and laity on the other side adher- 
ing with equal pertinacity to the old 
common law,—is not a true one. It is by 
‘popish clergymen’ that our English com- 
mon law is converted from a rude mass 
of customs into an articulate system, and 
when the ‘popish clergymen,’ yielding at 
length to the Pope’s commands, no longer 
sit as the principal justices of the king’s 
court, the golden age of the common law 
is over.” Among the most distinguished 
judges of that age were William Raleigh, 
a bishop who was something of a martyr, 
and Martin Pateshull, archdeacon of 
Norfolk. Hubert Walter, the chief jus- 
ticiar of England, who sat day by day at 
Westminster, was also at the same time 
archbishop of Canterbury. 

The long roll of lord chancellors which 
began with Maurice, Bishop of London, 
under William the Conqueror, was an 
unbroken succession of bishops and arch- 
bishops (save one woman, Eleanor of 
Provence), until the appointment of Sir 
Robert Bourchier, in 1341, who was a 
soldier. The series of bishops and arch- 
bishops continued to fill this highest legal 
position, with only now and then a soldier 
or a lawyer, until the time of Sir Thomas 
More, under Henry VIII. 


In speaking of the Magna Carta of 
John, Pollock & Maitland (pp. 150 et 
seq.) analyze it and say that “on the 
whole it contains little that is absolutely 
new. It is restorative.” That is, the 
pendulum was swinging back to the “law 
of the land” as it was before the king’s 
court began to extend its authority over 
the nation, and it is added: “Even in the 
most famous words of the Charter we 
may detect a feudal claim which will on- 
ly cease to be dangerous when in the 
course of time men have distorted its 
meaning,—a man is entitled to the judg- 
ment of his peers; the king’s justices are 
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no peers for earls or barons;” hence it 
was stipulated that the earls and barons 
should not be subject to such judges, but 
when there was complaint against them 
they should be tried by their peers,—that 
is, by men of their own order. 

In the mouths of the judges who were 
priests very often the common law re- 
ferred to was the common law. of the 
Catholic church, which, as Pollock & 
Maitland point out, has sometimes been 
confused with the common law of the 
realm, which from time to time was cre- 
ated and expressed by the judges, with 
occasionally but rarely a Provision issued 
by the king, and, still more rarely, a stat- 
ute of Parliament. 

The origin and history of the common 
law have been so thoroughly and fully 
considered and treated in Pollock & 
Maitland’s interesting “History of the 
English Law” and in similar recent works 
based upon the full study of the results 
of recent investigations and the publica- 
tion of the large mass of ancient legal 
records that nothing can be added. 

It must be remembered that not only 
was the common law the creation not of 
statute, but of the judicial opinions of 
ecclesiastics who were the sole judges of 
England for centuries, and for other cen- 
turies a large part of the judges, but 
also that the language of the records was 
for centuries Norman-French, and then 
in. Latin down to Blackstone’s time, who 
bitterly opposed the statute permitting 
legal pleadings to be in English, instead 
of dog latin as theretofore required, on 
the ground, as he said, “that it would 
make lawyers less learned.” This condi- 
tion of the common law,—created by 
priests as judges, announced in Norman- 
French, and recorded in dog latin, and 
unprinted except in rare instances,—left 
a wide opening for Blackstone and Coke 
to create not only our impression of the 
common law, but the law itself, largely 
“in their own image.” 


Case and Comment 


In its origin, in its confused and con- 
tradictory judgments, it presents a vast 
and uncertain mass of rulings which re- 
calls Otway’s old woman and her 
“variety of wretchedness.” 

Such a confused and uncertain mass of 
records, even if not contradictory, origi- 
nating in the opinions of judges, often 
of inferior learning, and not infrequently 
of uncertain. integrity, living in a crude 
and uninformed environment, has come 
down to us from rude and barbarous 
days. They are entitled to slight weight 
in this day of wider intelligence, when 
the masses of the people are far better 
informed than the judges were in the 
early centuries of the common law. 

Such is the common law as shown to 
us by the records now being investigated 
and published. Still less is the common 
law as it took shape and is presented to 
us through the eyes of Coke and Black- 
stone, to be considered as the “perfection 
of reason.” Instead of the sources of the 
common law being “as undiscoverable as 
the sources of the Nile,” as Blackstone 
also stated, the sources of both are now 
well known. 

Blackstone’s style was of almost silken 
smoothness, while Coke’s was as crabbed 
as his temper and his conduct. No one 
will deny to them both credit for the 
merits which were theirs, of ability and 
industry. . 

In a free country the legal profession 
should be the natural leaders because of 
their sympathy with popular ideas. But 
it is largely due to the influence of Coke 
and Blackstone, who were intense Reac- 
tionaries, that the Bench and Bar in this 
county have 1. always been receptive 
of those progressive ideas which are nec- 
essary to the development of popular 
government. 
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HE conflict be- 

tween state 
and = Federal 
authority in 
regulating 
rates has been 
lately exhib- 
ited in the Illi- 
nois Passen- 
ger Fare Case. 
There is an 
Illinois statute fixing a maximum passen- 
ger fare rate of 2 cents per mile. In 
1915 the St. Louis Business Men’s 
League complained to the Interstate 
Commerce Commission that St. Louis 
was being discriminated against by rea- 
son of the 2-cent rate to East St. Louis, 
Illinois, from Illinois points, while the 
rate from the same points to St. Louis, 
Missouri, was 27; cents per mile. 
Pending a hearing on this complaint Keo- 
kuk, Iowa, joined in, alleging the same 
discrimination by reason of the 2-cent 
rate to points on the Illinois side of the 
river opposite Keokuk. 

The Interstate Commerce Commission, 
after a hearing and investigation to 
which all the interstate carriers running 
from Illinois points to St. Louis and 
Keokuk were parties, found, first, that 
transportation conditiong- from all IIli- 
nois points to St. Louis and Keokuk 
made a maximum rate of 2,4; cents per 
mile reasonable; second, that any intra- 
state rate in Illinois maintained by these 
interstate carriers, which in combination 
with other rates permitted a lesser charge 
than 2,4; cents per mile for the entire 
interstate journey from or to St. Louis 
or Keokuk, was discriminatory. Busi- 
ness Men’s League v. Atchison, T. & S. 
F. R. Co. 41 Inters. Com. Rep. 13, and 
supplementary report, 41 Inters. Com. 
Rep. 503. 

The effect of this order was state wide. 
Inasmuch as the rate between any two 


What Constitutes Unjust Discrim- 


ination in Railroad Rates 
BY HENRY HULL 


points in Illinois might by a combination 
defeat the 2;4;-cent rate, every intrastate 
rate of the carrier parties was affected. 
Under the doctrine of the Shreveport 
Case, 234 U. S. 342, 58 L. ed. 1341, 34 
Sup. Ct. Rep. 833, the carriers were au- 
thorized by the finding of a reasonable 
interstate rate to raise the intrastate 
rates to its level, and thus remove the dis- 
crimination. The 2-cent passenger rate 
statute of Illinois was consequently nulli- 
fied. 

The carriers sought in the district 
court of the United States for the north- 
ern district of Illinois an injunction to 
restrain the state authorities from prose- 
cuting them for violating the state stat- 
ute prescribing the 2-cent passenger rate. 
The district court (Judge Landis) dis- 
missed the bill, and on appeal to the Su- 
preme Court this was affirmed. Illinois 
C. R. Co. v. Public Utilities Commission, 
rendered January 14, 1918 (U.S. Adv. 
Ops. p. 204) — U. S. —, 62 L. ed. —, 
38 Sup. Ct. Rep. 170. 

“To be effective,” said the court, “in 
respect of intrastate rates established and 
maintained under state authority, an or- 
der of the Commission of the kind now 
under consideration must have a definite 
field of operation, and not leave the terri- 
tory or points to which it applies uncer- 
tain; . . . an order of the Commis- 
sion should not be given precedence over 
a state rate statute otherwise valid, un- 
less and except so far as it conforms to 
a high standard of certainty. We con- 
clude that the uncertainty in the order is 
such as to render it inoperative and of no 
effect as to the intrastate rates established 
and maintained under the law of the 
state,” etc. 

The form of the order thus determined 
the decision of the court, and the under- 
lying question of what constitutes dis- 
crimination was not reached. 

It is to be remembered that the only 
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justification or authority for the Com- 
mission, in effecting a change in intra- 
state rates, is for the purpose of remov- 
ing discrimination. If the discrimina- 
tion is removed by any means, the Com- 
mission’s power to affect intrastate rates 
ceases. It cannot concern itself with the 
reasonableness of the intrastate rates. 
Its sole power is to remove the obstruc- 
tion to interstate commerce. It therefore 
becomes a vital question to consider, 
when such discrimination in fact exists 
as to warrant the striking down of a 
state statute. 

It is obvious that a rate of 2 cents per 
mile from Chicago to East St. Louis, 
Illinois, is discriminatory as against a 
rate of 2.4 cents per mile from Chicago 
to St. Louis. But is a rate of 2 cents 
per mile from an Illinois point to Chi- 
cago discriminatory because the inter- 
state rate from that point through Chi- 
cago to St. Louis is 2.4 cents per mile, 
and one out of every thousand patrons 
of the carrier might defeat the interstate 
rate by buying the 2-cent-per-mile ticket 
to Chicago, and there purchasing a ticket 
to St. Louis at 2.4 cents per mile? 

In the ordinary acceptance of the term, 
discrimination, under the last-named con- 
dition, is so slight a proportion of the 
traffic that it might be ignored. It em- 
phasizes the necessity of defining dis- 
crimination. 

The Act to Regulate Commerce em- 
powers the Commission to remove dis- 
criminations against any person, locality, 
or particular description of traffic. 
These classifications are superfluous be- 
cause all discrimination is eventually 
against persons. But the three terms are 
in common use and serve convenience. 


In the past it has been generally as- 
sumed that discrimination to be unjust 
must result in damage. And it has also 
been said that no person, locality, or 
traffic is unjustly discriminated against 
unless it occupies a competitive relation- 
ship to the person, locality, or traffic fa- 
vored. If damage or competitive rela- 
tionship is a requisite element, the Com- 
mission’s order in the Illinois case would 
seem to go too far. 


Discrimination is concerned only with 
the relationship of rates. What relation- 


Case and Comment 


ship is necessary to bring the two per- 
sons, localities, or kinds of traffic within 
the intendment of the inhibition ? 

It is agreed that rates are controlled by 
two factors,—the cost of service and the 
value of the service. These two factors 
are in turn composed of numerous ele- 
ments, neither fixed in number nor in 
weight. But all the elements entering 
into rates may be grouped under one or 
the other of the two classifications. So, 
in establishing the relationship of rates 
for the purpose of securing relative 
equality, a comparison should be made of 
the factors, the cost of service in one 
rate with cost of service in the other rate, 
andthe value of the service in one rate 
with the value of the service in the other 
rate. If the factors are the same in each 
rate, the rates should be the same, and 
the rates should vary as their factors 
vary. When equations composed of the 


same factors have a different result, in- 
equality or unjust discrimination fol- 
lows. 

If the results of different equations do 
not differ in proportion to the difference 
in their factors, unjust discrimination 


follows. When the factors in the two 
rates are the same, the resultant rates 
are usually the same. But when the fac- 
tors vary, the resultant rates often do 
not vary proportionately. It is here that 
unjust discrimination is usually found. 
To illustrate: If A is 100 miles from B, 
and C is 100 miles from B, the rates 
from B to A and from B to C are usually 
the same, i. e., when competition, etc., 
affecting the value of the service, do not 
enter into the problem. But when A is 
100 miles from B, and C is 200 miles 
from B, the rate from B to A often does 
not bear the same relation to its factor, 
cost of service, that the rate from B to 
C bears to its factor, cost of service. (It 
must be borne in mind that distance does 
not always control the cost of service.) 
This difference in the quotient, in rela- 
tion to its factors, constitutes unjust dis- 
crimination. 


“But that principle of equality does forbid 
any difference in charge which is not based 
upon difference in service, and, even when 
based upon difference in service, must have 
some reasonable relation to the amount of 
difference, and cannot be so great as to pro- 





SO ee Ee ed 


+; 


0 
e 
n 
O 
Ss 
O 
it 
1. 
3, 


Unjust Discrimination in Railroad Rates 875 


duce an unjust discrimination.” Western U. 
Teleg. Co. v. Call Pub. Co. 181 U. S. 92, 45 
L. ed. 765, 21 Sup. Ct. Rep. 561. 


In the past the Commission has leaned 
towards the theory that a competitive re- 
lationship is essential to establish discrim- 
ination. In Re Mileage Books, 28 Inters. 
Com. Rep. 318, 324, the Commission 
said: 


A discrimination involves the idea of a re- 
lationship between the person favored and 
the person injured. It operates to give one 
patron of the carrier an advantage over an- 
other, and thus by favoring one injures others. 


This theory of competitive relation- 
ship is derived from the idea that to con- 
stitute unjust discrimination there must 
be damage. In Interstate Commerce 
Commission v. Baltimore & O. R. Co. 
145 U. S. 263, 36 L. ed. 699, 4 Inters. 
Com. Rep. 92, 12 Sup. Ct. Rep. 844, and 
Texas & P. R. Co. v. Interstate Com- 
merce Commission, 162 U. S. 197, 40 
L. ed. 940, 5 Inters. Com. Rep. 405, 16 
Sup. Ct. Rep. 666, the Supreme Court 
declared that §§ 2 and 3 of the Act to 
Regulate Commerce were modeled upon 
the English statute, and English cases 
were quoted holding that to constitute a 
preference undue, injury must have been 
suffered by the complainant. The Su- 
preme Court apparently approved this 
construction. 

Injury, resulting in pecuniary dam- 
age, was never contemplated as an 
essential element of discrimination. The 
right to have an equality of relation- 
ship in rates is a public right, and 
not a private right alone. There is a 
private right which includes a right of 
reparation ; and, before reparation can be 
recovered, there must be injury and dam- 
age. But the public wrong, discrimina- 
tion, may exist separately from the dam- 
age to the individual. 

In Baer Bros. Mercantile Co. v. Den- 
ver & R. G. R. Co. 233 U. S. 479, 486, 
58 L. ed. 1055, 1060, 34 Sup. Ct. Rep. 
641, Mr. Justice Lamar said: 


That the two subjects of reparation and 
rates may be dealt with in one order _ = 
doubtedly true. Texas & : 

——— Cotton Oil Co. 205 U. S. 426, 446, st 
L. ed. 553, 27 Sup. Ct. Rep. 350, 9 Ann. Cas. 
1075; “Robinson v. Baltimore & O. R. Co. 222 
Uz S. 506, 509, 56 L. ed. 288, 289, 32 Sup. Ct. 


Rep. 114. But awarding reparation for the 
past and fixing rates for the future involves 
the determination of matters essentially differ- 
ent. One is in its nature private and the 
other public. One is made by the Commis- 
sion in its quasi judicial capacity to measure 
past injuries sustained by a private shipper ; 
the other, in its quasi legislative capacity, to 
prevent future injury to the public. 


The same reasoning would apply to 
reparation and unjustly discriminatory 
rates. The Commission has often found 
discrimination, and found no damage as 
a result. 

In New Orleans Bd. of Trade v. Illi- 
nois C. R. Co. 23 Inters. Com. Rep. 465, 
the Commission found rates on tobacco 
for export unjustly discriminatory. At 
a supplemental hearing on the ques- 
tion of reparation it appeared that com- 
plainants shipped to foreign ports other 
than those ports to which the persons 
preferred shipped. No damage, there- 
fore, was proved and reparation was de- 
nied. 

A complainant’s suit for reparation is 
something entirely distinct from a com- 
plaint of unjust discrimination, though 
the reparation claimed be based upon the 
unjust discrimination. Damage must be 
proved to obtain reparation. But damage 
is not necessary to establish unjust dis- 
crimination. Section 13 of the act de- 
clares : 


No complaint shall at any time be dismissed 
because of the absence of direct damage to 
the complainant. 


If it were essential, the finding of un- 
just discrimination would necessarily in- 
clude a finding of damage to the extent of 
the discrimination. And this is exactly 
what the Supreme Court held a finding 
of unjust discrimination did not include 
in Pennsylvania R. Co. v. International 
Coal Min. Co. 230 U. S. 184, 57 L. ed. 
1446, 33 Sup. Ct. Rep. 893, Ann. Cas. 
1915A, 315. 

The Act to Regulate Commerce was a 
step forward in what has been called 
the socialization of law. It was designed 
to protect the rights of society as well as 
individual rights. Its machinery was 
planned as a preventive of wrong, as 
well as a process by which wrongs might 
be compensated. All through this legis- 
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lation there is clear the intent to guard 
the public as an entity, and the individ- 
ual is of secondary importance. 


Thus, we have the provision that no 
complaint shall be dismissed “because of 
the absence of direct damage to the com- 
plainant.” (§ 13.) The public is always 
an interested party. It is in line with 
this principle that the Supreme Court 
held that the finding of a rate unreason- 
able operates to the benefit of all the pub- 
lic, and not solely the party complain- 
ant. A. J. Phillips Co. v. Grand Trunk 
Western R. Co. 236 U. S. 662, 59 L. ed. 
774, 35 Sup. Ct. Rep. 444. 


The language of the 3d section itself, 
which prohibits discrimination against 
persons, localities, and particular descrip- 
tions of traffic, seems a departure from 
the old theory of individual rights. The 
wrong against a locality, or a particular 
description of traffic, would not be cog- 
nizable by a court of law, unless the 
wrong passed on to a person. 


To determine the legal intent of dis- 
crimination we have past use of the term 
in many decisions arising from the 14th 
Amendment. It was not a new word 
when the Act to Regulate Commerce 
was passed. It had a definite legal mean- 
ing. It was as old, indeed older, than 
our Constitution. Liberty and equality 
were the two political ideals that inspired 
the philosophers of the eighteenth cen- 
tury. Hobbes, Hooker, Locke, and 
Rousseau, especially the two last, rec- 
ognized that liberty was a phantom un- 
less it went hand in hand with equality. 


The equal protection of the laws which 
the 14th Amendment prescribes upon the 
state governments is not a phrase of un- 
determined meaning. It meant, said Jus- 
tice a in Barbier v. Connolly, 113 
U. S. 27, 28 L. ed. 923, 5 Sup. Ct. Rep. 


ae 
357: 


“that equal protection and security should be 
given to all alike under like circumstances in 
the enjoyment of their personal and civil 
rights. Special burdens are often ne- 
cessary,—they do not furnish just ground of 
complaint if they operate alike upon all per- 
sons and property under the same circum- 
stances and conditions. Class legislation, dis- 
criminating against some and favoring others, 
is prohibited.” 


Case and Comment 


“The right to the equal protection of the 
laws is not denied by a state court when it 
is apparent that the same law or course of 
proceedings would be applied to any other per- 
son in the state under similar circumstances 
and conditions.” Tinsley v. Anderson, 171 U. 
S. 101, 43 L. ed. 91, 18 Sup. Ct. Rep. 805. 

“The inhibition that no state shall deprive 
any person within its jurisdiction of the equal 
protection of its laws was designed to prevent 
any person, or class of persons, from being 
singled out as a special subject for discrimi- 
nating and hostile legislation.” Pembina Con- 
sol. Silver Min. & Mill. Co. v. Pennsylvania, 
125 U. S. 188, 31 L. ed. 653, 2 Inters. Com. 
Rep. 24, 8 Sup: Ct. Rep. 737. 

“The object of the 14th Amendment in 
respect to citizenship was to preserve equality 
of right and to prevent discrimination between 
citizens.” In Re Kemmler, 136 U. S. 436, 34 
L. ed. 519, 10 Sup. Ct. Rep. 930. 

“It only prescribes that that law have the 
attribute of equality, indiscriminate operation; 
and equality of operation does not mean on 
persons as such, but on persons according to 
their relation.” Magoun v. Illinois Trust & 
Sav. Bank, 170 U. S. 283, 42 L. ed. 1037, 18 
Sup. Ct. Rep. 594. See also Kentucky R. Tax 
Cases, 115 U.-S. 321, 29 L. ed. 414, 6 Sup. Ct. 
Rep. 57; Strauder v. West Virginia, 100 U. S. 
303, 25 L. ed. 664, 3 Am. Crim. Rep. 515. 


These terms and phrases are familiar. 
They are in the Act to Regulate Com- 
merce, and all the decisions interpreting 
that statute. 

The inequality prohibited in the 14th 
Amendment does not require damage to 
the person discriminated against to con- 
stitute an infringement. Nor is a com- 
petitive relationship between the person 
favored and the person injured a neces- 
sary condition. It is an abstract right of 
equality which is guaranteed. 


“A discrimination,” said the court in Hays 
v. Pennsylvania Co. 12 Fed. 309, 314, “in 
favor of parties furnishing the largest quan- 
tity of freight, and solely on that ground, 
is a discrimination in favor of capital, and is 
contrary to a sound public policy, violative of 
that equality of right guaranteed to every cit- 
isen, and a wrong to the disfavored party, for 
which the courts are competent to give re- 
dress.” (Italics are the writer’s.) 


The distinction between just and un- 


just discrimination is recognized in 
American Sugar Ref. Co. v. Louisiana, 
179 U. S. 89, 92, 45 L. ed. 102, 103, 21 
Sup. Ct. Rep. 43. 


The act in question does undoubtedly dis- 
criminate in favor of a certain class of refin- 
ers, but this discrimination, if founded upon a 
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reasonable distinction in principle, is valid. 
Of course, if such discrimination were purely 
arbitrary, oppressive, or capricious, and made 
to depend upon differences of color, race, na- 
tivity, religious opinions, political affiliations, 
or other considerations having no possible con- 
nection with the duties of citizens as taxpay- 
ers, such exemption would be pure favoritism, 
and a denial of the equal protection of the 
laws to the less favored classes. 


A reasonable discrimination as to 
classes in taxation is warranted just as a 
reasonable discrimination in rates is war- 
ranted. It is the unjustness that pro- 
duces inequality. ’ 

The analogy between transportation 
rates and taxes is old and familiar. The 
carrier is exercising a governmental 
function, and its charges are like the 
charges imposed by governmental au- 
thority. The interests of the public de- 
mand the same equality in these charges 
that the 14th Amendment imposed upon 
the states. The relationship between 
citizens which entitles them to demand 
equality is only the relationship of a com- 
mon sovereignty. The relationship be- 
tween shippers which entitles them to 
equality is only the relationship of a com- 
mon authority imposing the rates. 

If discrimination means inequality, it is 
then obviously necessary to make a com- 
parison of the factors that enter into one 
rate with the factors that enter into the 
other. If we attempt to express it math- 
ematically, let x equal the cost of service, 
y equal the value of service, then x plus 
y equals the resulting rate. Then the 
equation x plus y equals z, for the points 
a and b must be followed in determining 
the rates between a and c. Any varia- 
tion from this equation results in inequal- 
ity. 

Let us apply this in the Illinois Pas- 
senger Fare Case. In this case, the rate 
is figured on a mileage basis. It is ob- 
vious, therefore, that the element of dis- 
tance as affecting the cost of service has 
been eliminated, because the rate between 
any two points in Illinois or between any 
two interstate points is the rate on the 
same distance,—1l mile. X plus y cannot 
equal z for an interstate rate and equal 
anything else but z for an intrastate rate. 
Because it has equaled something differ- 
ent from z, the Commission found dis- 
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crimination existed as to all intrastate 
rates in Illinois. 

The finding of the Commission that 
the cost of service to the carrier per mile 
is the same on the intrastate rates as on 
interstate rates, and the value of the serv- 
ice to the shipper is the same per mile on 
the intrastate rates as on interstate rates. 
Therefore, the results of both equa- 
tions should be the same. Whether this 
result is 2 cents per mile or 2 cents per 
mile is immaterial from the standpoint of 
discrimination. But if the result is 2}, 
cents in one case and 2 cents in the other, 
there is unjust discrimination. 

Competitive relationship is not a fac- 
tor in the problem. One patron of a 
carrier is entitled to receive the same 
service per mile for the same charge per 
mile over the same railroad, that any 
other patron receives over any other part 
of the same railroad (when the trans- 
portation conditions have been found to 
be the same). It makes no difference 
if one patron receive a service in the 
northeastern part of Illinois, and another 
patron receive a service on the main line 
from Chicago to St. Louis. If the cost 
of service and value of service per mile 
are the same (which is what the Com- 
mission found), the rate per mile should 
also be the same. Any difference in rates 
per mile under these conditions is unjust- 
ly discriminatory. 

It is not here contended that the rela- 
tionship of rates can be measured with 
mathematical nicety. It is very rare that 
facts will justify a finding that the trans- 
portation conditions (which, include the 
cost of service and the value of service) 
are the same throughout any considerable 
area. It would be peculiarly difficult in 
considering freight rates. The extent 
of the suggestion here made goes only to 
the abstract theory of discrimination. 

In a late case decided by the Commis- 
sion, R. R. Com. v. A. H. T. R. Co. 48 
Inters. Com. Rep. 312, answering a con- 
tention that there could be no undue 
prejudice under § 3 until commodities 
had moved on the rates aleged to be dis- 
criminatory, it was said (p. 361): 


“ 


e 4 Under such a doctrine our power 
to remove undue prejudice would vary from 
month to month, from class to class, and from 
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distance to distance, as the shipments to and 
from Shreveport fluctuated.” 


And on page 363. 


Apparently underlying the argument of the 
interveners is the thought that there must be 
a direct and substantial commercial competi- 
tion in a common market between merchants 
at two points in order to come within the pro- 
visions of § 3. This is the situation most 
easily susceptible of proof, and most frequent- 
ly brought to our attention. But it by no 
means follows that these are the only instances 
of undue prejudice that are prohibited. With- 
out attempting to enumerate the various class- 
es of cases it may be said that the section is 
broad enough to include any undue prejudice 
to one description of traffic, including inter- 
state commerce, and undue preference of an- 
other description of traffic, that interferes 
with the free movement of such interstate 


The 


Every lawyer boasts a very 
Choice and fine vocabulary. 

As a pleader*he’s a leader 

And a winner in his mind; 
Though he rants before a jury 
Spouting rapid sound and fury, 
If they beat him and defeat him 
He believes they’re most unkind. 


If he’s cold, unsympathetic, 
With a nature nonmagnetic, 
And a lisper with a whisper 
Very hard to understand, 
He believes his talents ample 
To afford a fine example 

Of the fairest and the rarest 
Oratory in the land. 


If the witnesses he’s flaying, 
Yelling, shrieking, howling, braying, 
Making noises that destroy his 
Chance to win his case at all, 

His conceit will keep him going, 
Though he’s very far from knowing 
He’s inflated,—surely slated 

For a failure and a fall. 


Case and Comment 


commerce, whatever form the discrimination 
may take. 


From the case above cited a distinction 
may be drawn between actual competi- 
tion and potential competition. Potential 
competition calls for “a just equality of 
opportunity for shipper and locality.” 
Kaufman Commercial Club v. Texas & 
N. O. R. Co. 31 Inters. Com. Rep. 171. 
The line between potential competition 
and abstract equality is indistinct. 


Pleaders 


Even lawyer reverential, 
Speaking strictly confidential, 
Always slowly, meek, and lowly, 
Thinks he’s sure a prize to win; 
As an orator he poses, 

But alas! he soon discloses 

That his meekness is a weakness 
And his chief besetting sin. 


Notwithstanding all our errors 

And the court room’s common terrors, 
If conceited, we’re defeated; 

Our defeats will make us wise. 

Even sorrowful disaster 

Helps a man his faults to master. 

If he’s cheerful, never fearful, 

He may win the victor’s prize. 


W- ttt 





The Antiquity of Coroners 


BY EVERETT SPRING 


ING ATHELSTANE 
of England felt in a 
beneficent mood; he 
granted a charter of 
privileges to St. John 
of Beverley. The roy- 
‘al mood was merry; 
therefore King Athelstane comprised in 
rhyme the privileges of his subjects. In 
eighty lines of verse he mapped out the 
performance of public functions. Here 
is a fragment: 


“If man be founden slain I drunkend, 
Starved on Saint John rike, his agen men, 
baie ya swike his aghen bailiffs make ye 

ght. 

Nan oyer Coroner have ye might, 

Swa mikel freedom give I ye, 

Swa hert may think or eghe fee.” 


For 1,000 years the rhyme has sur- 
vived—not because of its excellence, but 


for its historical value. It establishes, 
for one thing, the antiquity of the office 
of coroner. Now, despite the ten cen- 
turies of traditions that cling to the office, 
some states want to shake off,—and 
others have,—the institution that King 
Athelstane sponsored. 


Through 1,000 turbulent years coro- 
ners have marched in and out through 
history. One thousand years of litera- 
ture have caught the quaint figure. Some 
states now see no sanctity in the age of 
the institution; nothing appealing in the 
figure of the coroner of the present day. 
The usual iconoclasm of progress de- 
mands the destruction of the ancient in- 
stitution. 


Many times the venerable office has 
been assailed. Each age rings with de- 
nunciation of the coroners. Every era 
hints of corruption in the administration 
of the office. 


Originally the coroner was created as 
a guardian of the king’s treasury. He 
was the reflection of the monarch; when 
the king was greedy his coroners were 
oppressive to feed his avarice. As Eng- 


land’s history contains more selfish fig- 
ures in the reigning line than probably 
any other history in the world, the office 
of coroner has not bedecked itself with 
hallowed traditions. 

Sometimes through history the keeper 
of the king’s pleas is referred to as the 
crowner, other times as the coronator, 
but coroner is the term that has sur- 
vived. 

In the feudal days only knights were 
chosen for the office. Their selection 
was for a twofold purpose: They gave 
power and dignity to the work of collect- 
ing for the king, and they were able to 
share in the rich profits of the king 
through the office. 

Scandal broke out even then. It was 
charged that men were using the office 
only for their own private purse; that 
the king was being cheated. So that his 
appointees might be above temptation the 
crown decided that only those who en- 
joyed a private income of twenty pounds 
a year—considerable money in those 
days—would be eligible for the office. 
One man, history records, was ousted 
for insufficiency of estate. 

Many were the functions of the coro- 
ners of the early days. The principal 
duty that now is invested in the office,— 
the inquest into sudden, violent, or un- 
natural death—was but an incident in 
the work of the coroners of the time of 
Edward I. 

The first of the Edwards devoted him- 
self to describing in detail the scope of 
the coroner’s duty and its performance. 
The coroner had to hold inquests on 
royal fish. The two fish of royalty were 
the whale and the sturgeon. Whenever 
they were found on Albion’s coast they 
were seized for the crown by the coro- 
ners. To the king was given the head of 
the whale, the queen received the tail. 
When sturgeon was caught the king ap- 
propriated it all. 

It was the function of the coroner to 
seize all treasure-trove for the king. In 
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the old days now and again a treasure 
chest would be dug up in the garden, a 
hoard centuries old. Not infrequently 
those who found the treasure would seek 
to keep their knowledge from the king. 
Edward I. told how a sharp-eyed coro- 
ner might detect the evidences of the 
concealment of found treasure. 

“Look for where one liveth riotously,” 
he said, “and haunts taverns and hath 
done so for a long time.” 

When it was proved that those of new- 
ly formed and expensive habits had been 
spending the king’s money, as treasure- 
trove was known, they were put to death 
by order of the coroner. Also the coro- 
ner had to concern himself with outlaw- 
ries, shipwrecks, prison breaches, arson, 
and housebreaking. 

Edward I. decided that coroners should 
be elected. Before that time they had 
been appointed by the king. 

One of the unique institutions that 
obtained in Edward’s time, and over 
which he gave the coroners complete 
supervision, was that of treating with 
criminals who sought sanctuary. 

It was held until James I. took the 
throne that all criminals who fled within 
the precincts of a church were in sanc- 
tuary, and could not be touched by the 
common law. When a malefactor sought 
refuge the church was surrounded by 
the inhabitants of the four neighboring 
villages, who held vigil until the arrival 
of the coroner of the county. The coro- 
ner would parley with the wrongdoer. 

One of three courses was open to the 
fugitive. He might confess his crime 
and abjure the realm. It then was the 
coroner’s duty to see that he left the 
country by the nearest port. He might 
consent to stand trial, or he might per- 
sist in sanctuary, in which last event he 
was besieged and starved to death. 

The determination of the cause and 
manner of death came into the functions 
of the coroner because of the purely self- 
ish interest of the crown. Every blow 
struck at a subject of the king was in- 
terpreted through the coroner as a blow 
at the king himself. Therefore when a 
man was murdered the king ordered cor- 
oners to perform an inquest, after which 
they declared forfeit to the crown all the 
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property of those believed to have com- 
mitted the murder. 

Before Edward I. ascended the throne 
the office had fallen into such disrepute 
that knighthood was not an essential 
quality in the incumbent. Few of the 
true-hearted knights would consent to 
carry out the work laid down for the 
coroner. 

Now and again, when the work of the 
coroners proved lax, a system of fines 
was imposed to jack them up. Henry 
VII., made his coroners pay a fine of 
one hundred shillings each time they 
failed to view a body within a specified 
period. 

A generous acceleration of the wealth 
of England’s kings came through a policy 
adopted in the time of Henry I.,—the 
system of deodand. A deodand was a 
forfeit to the crown due to death. 
Everything that had been the cause of 
death was turned over to the king. 

If one of Henry’s subjects had been 
kicked to death by a mule the animal was 
confiscated by the coroner for the king. 
If a man fell off a hay wagon with fatal 
results the hay and the wagon belonged 
to the king. 

The king had the coroner pronounce 
the instruments of death, animate and 
inanimate, “accursed things.” It was 
told to those who suffered the loss of 
property that the “accursed things” 
would be turned over to the king’s al- 
moner, and later would find distribution 
through pious channels. 

When one of the manor lords was in 
special favor with royalty he was in- 
vested with the right to levy deodands on 
his tenants. One of the strange medieval 
distinctions in the matter of deodands 
was that a ship was forfeit to the king 
when a man fell over its side into fresh 
water, but the cargo did not pass under 
seizure. Had the sailor fallen into salt 
water no deodand would have been de- 
clared against the ship. That rule ob- 
tained until 1887, when Queen Victoria 
caused a new coroner’s act to be passed 
which practically confined the duties of 
the coroner to the investigation of death. 

Suicide, or felo-de-se, as it is referred 
to throughout English literature, was an- 
other reason for forfeiture of property 
to the crown. It was of particular mo- 
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ment to the king to have a coroner fa- 
vorable to his inclinations at work when 
one regarded as an enemy of the crown 
passed away. The verdict was suicide, 
no matter what the cause of death, when 
the king coveted the land of a hated sub- 
ject. 

Likewise suicides often were coveted 
by the coroners. 

It was the province of the coroner also 
to determine whether in cases of suspect- 
ed suicide burial in consecrated ground 
should be accorded the victims. 

At first the coroners took their com- 
pensation in fees. This method of pay- 
ment brought on such abuses of the of- 
fice that Henry VII. set a payment of 
eighteen shillings and fourpence when 
his coroners investigated murder. The 
fee was defrayed out of the goods of the 
criminal or-by the township in which 
the crime occurred. 

George II. raised the price. He de- 
cided that the coroners should receive 
twenty shillings for every inquest, and 
that ninepence a mile was to be paid 
when they had to travel far from home. 
The price for the murder inquests set 
by Henry VII. was added to the usual 
inquest price. 

Now the coroners in England are paid 
by their respective districts, all on a fee- 
less basis. 

When the English settlements in 
America assumed enough importance for 
the appointment of a governor each of 
the New England governors appointed 
a coroner. 

One of the earliest coroner’s cases on 
record in this country happened just 
when William Penn reached what after- 
ward became Philadelphia. The date of 
1683 is recorded as the death of Benja- 
min Acrod, in whose case the coroner’s 
jury found “he killed himself with 
drinks.” According to the law his prop- 
erty reverted to Penn, but he relinquished 
his claim in favor of the heirs. 

After the thirteen original states shook 
themselves loose from England the coro- 
ner’s office was retained as a necessary 
institution. As each successive state 
came into the Union it adopted the coro- 
ner system as part of its government. 

One of the criticisms of the coroner 
has been recorded in immortality by 
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Shakespeare. He hints in “Hamlet” of 
something “rotten in Denmark.” Here 
is the conversation that opens the fifth 
act; the scene is the graveyard wherein 
Ophelia is to be buried: 


First Clown: Is she to be buried in Chris- 
tian burial, that wilfully seeks her own salva- 
tion: 


Second Clown: I tell thee she is; therefore 
make her grave straight. The crowner hath 
set on her, and finds it Christian burial. 


One of the bitterest enemies of the 
coroner was a contemporary of Shakes- 
peare, Sir Edward Coke. He inveighed 
both in and out of Parliament against the 
system of fees. 

A century later Samuel Pepys entered 
in his diary under date of June 21, 1668, 
how he had been called hurriedly by his 
cousin, Kate Joyce, to see her husband. 
It appears from Pepys’s account that 
Joyce had thrown himself into the pond 
beside the White Lion inn in Islington, 
with intention of committing suicide. 

He was rescued, but caught a fatal 
cold from which he was suffering when 
Pepys reached his bedside. The diarist 
records that the worry of Joyce’s family 
and friends was that his property would 
be seized under the felo-de-se provision. 

Mistress Joyce carried out the plate to 
a safe hiding place, and Pepys, trembling 
with fright, brought away with him sev- 
eral flagons. Subsequent entries in the 
diary tell that Pepys spoke to the king 
about the circumstance. The verdict in 
the case, two weeks afterward, was that 
Joyce came to his death through fever. 

When Amy Robsart, the wife of Rob- 
ert Dudley, Earl of Leicester, died in 
1560, suspicion fell on Richard Varney, 
Leicester’s man-of-all-work, as Sir Wal- 
ter Scott has described. The Earl’s cor- 
respondence showed that he exerted a 
dominance over the coroner. The coron- 
er found that she had come to her death 
through natural causes. 

One hundred years after Pepys, Sir 
William Blackstone, the most eminent 
jurist in the history of the English law, 
selected the coroner as a target: “Now, 
indeed, through the culpable neglect of 
gentlemen of property,” he said, “this of- 
fice has been suffered to fall into disre- 
pute and get into low and indigent hands ; 
that so, although formerly no coroners 
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would condescend to be paid for serving 
their country, and they were, by the Stat- 
ute of Westminster, expressly forbidden 
to take reward under pain of a great for- 
feiture to the king, yet for many years 
past they have only desired to be chosen 
for their perquisites, being allowed fees 
for their attendance by the statute en- 
acted under Henry VII., which Sir Ed- 


ward Coke complains of bitterly ; though - 
since his time those fees have been much ~~ 


enlarged.” 


Case and Comment 


The lord chief justice of England and 
the lord mayor of London are ex officio 
coroners. Several of the minor justices 
also are coroners. However, those ac- 
tively employed as coroners are elected 
for life in their respective districts. 


. 
meee me A 
—— 


4 
om ee 7 


Have You Met Her? 


Tom Brown was a lawyer bold, 
With a sheepskin damp and new, 
Who sought in the big world cold 
His legal flowers to strew; 
But he waited long and impatient grew 
For clients to come, and work to do, 
And often became morose and blue. 


Then a woman sought him out,— 

She was angular, tall, and thin,— 
And straightway told him all about 

The dilemma she was in: 
A recreant roomer had fled her flat, 
Without good-by to herself or cat; 
And she couldn’t find “where he was at!” 


But here was the worst of all: 

His rent was in arrears, 
And Tom Brown watched the fall 

Of his woe-struck client’s tears ; 
And then he swore by the shade of Coke 
He would find that measly, shirking bloke 
And put his head in a legal yoke. 


And in truth to tell he tried: 
There were car fares, stamps, expend- 
ed; 
He searched for him far and wide 
Until he was almost winded! 
And while it was only ten dollars flat, 
And the snub to his client, and Maltese 
cat, 
He felt ’twas “a shame to act like that!” 


“The mills of the gods grind slow :” 
Came a day when victory’s sun 
Deigned smilingly to show 
The place of the absent one. 
On a cot in a hospital ward he lay 
With a bruise on his head, and nothing 


to say, 
And there he had been, since he went 
away. 


Now his client wept anew, 
With penitent tears and smiles, 
And then to her roomer flew 
As she thought of his old-time wiles ; 
And she sat by his side and with tender 
care 
She smoothed his pillow and face and 
hair,— 
A most devoted and happy pair! 


They married, as you can surmise, 
And life flowed by like a song; 
But imagine the look of surprise 
When a letter like this came along: 
Tom sent her a bill for his services then ; 
She replied,—this client so tall and so 
thin,— 
“Such nerve! Why, you never collected 
that ten!” 





Curbstone Law 


BY JOSEPH L. HOOPER, 
Of the Battle Creek (Mich.) Bar 


URING my nine- 

teen years at the 

bar, I have always 

cherished a secret 

ambition to indulge 

47 in legal authorship. 

This has not arisen 

so much from a 

3 desire to diffuse 

knowledge among men as from a longing 

to attract the attention of some small 

college or correspondence law school, 

and to acquire an “LL. D.” That this 

ambition is not necessarily unique is 

shown by the fact that a certain United 

States senator of my acquaintance, who 

certainly never “doctored any laws” as a 

practising lawyer, chased this alphabeti- 

cal will-o’-the-wisp from college to col- 

lege until he induced a little one, at least 

a thousand miles from his senatorial 
hunting ground, to confer the honor. 

My principal trouble has been the lack 
of a subject. I have gone through all 
the long list of legal titles and have found 
no subject which has not been so thor- 
oughly threshed over that only chaff re- 
mains. Is there nothing left for the 
gleaner ? 

There is one (approximately) virgin 
subject—Curbstone Law. 

Curbstone law is that rule of conduct 
prescribed, practised, and believed in by 
about nine tenths of the inhabitants of 
these states. It is the quintessence of 
the common law—the commonest com- 
mon law. It rests purely on tradition; it 
has only the sanction of its votaries; but 
it is a legal system, as certainly as the 
Code Napoleon. 

Curbstone law forbids one man to 
strike another who is wearing eye- 
glasses. To hit a man wearing glasses is 
a felony, punishable by imprisonment for 
a long term of years. At least a hun- 
dred times in my practice I have heard 
this unwritten law expounded. No mat- 
ter what the provocation, no matter if 


he of the eyeglass is the aggressor, curb- 
stone law steps in and says in thunder 
tones: “You dare not swat him! Let 
him alone, or state’s prison stares you 
in the face!” 

This immunity has saved many a man 
from punishment, whether merited or 
not. I have known of only one instance 
(which was the real inspiration of this 
article) where this law was circumvented. 
A man and his wife had an altercation 
with an eyeglass-bearing boarder, who 
broadly insulted the lady. Her husband 
was about to beat the boarder as to the 
head, when his spouse interposed, saying, 
“Don’t hit him! He wears glasses!” 


Whereupon her husband plucked the 
legal talisman from the boarder’s nose, 
laid it carefully on a bureau, and smote 
his unglassed opponent, nose, hip, and 


thigh. 

Under the provisions of curbstone law 
a witness may not testify to acts seen 
through a pane of glass. In other words, 
if you are sitting in a hotel window and 
see a murder committed in the street, 
you may not, as a witness, give your 
version of the crime. When I was a 
prosecuting attorney, I asked a police- 
man what he was going to testify as to 
an affray he witnessed near the jail. 
“Nothing. I can’t testify. I seen it 
through glass,” was his rejoinder. 

My theory of this branch of curbstone 
law is, that in remote times, soon after 
glass windows had come into use, a wit- 
ness (the sole eyewitness, perhaps), tes- 
tified that he saw through the window 
the defendant killing his victim. The 
jury refused to believe him and acquitted 
the defendant which is precedent enough 
for the disciple of curbstone law. From 
this humble beginning arose the vast 
body of windowpane law which forms so 
important a part of the parent system. 

Another interesting maxim of this 
great system is this: “A woman’s word 
goes further’n a man’s in court.” Ifa 
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woman witness says a thing is so, and 
a man witness says it isn’t, the woman 
must be believed. Not may be—must be. 
To us students of other systems who look 
on women witnesses as so many Sap- 
phiras this seems passing strange; but to 
the curbstone lawyer it is gospel. 

If a man owes you a bill and you dun 
him for it on Sunday, that cancels the 
bill. This is equally true if you dun him 
over the telephone. If a landlord serves 
his tenant a notice to quit, the tenant 
need pay no more rent, even if he stays 
on for a month. The notice absolves 
him. A prosecuting attorney must ad- 
vise everybody and try everyone’s case 
for nothing, whether the matter is civil 
or criminal. If you want to collect a 
bill, and don’t care to hire a lawyer, the 
prosecutor must “take it up on behalf of 
the people.” If your lawyer fails to win 
your case, you may, with cheerful im- 
punity, fail to pay him for his services. 
There are, however, contra views as to 
this last rule. 

Many a client has come to my office to 
inform me that some one had “gar- 
nisheed his pay.” “Do you owe him the 
money?” I ask. “Yes, I owe him the 
money all right.” “Then you will have 
to pay him.” “Oh, no, I paid him a dol- 
lar last week. That stops him from gar- 
nisheeing me, don’t it?” “Not at all.” 
“Why, you can’t garnishee a man if he 
pays a dollar a week on his bill,” says 
the client firmly. Here the common or 
garden variety of law (which I prac- 
tise) and the curbstone variety, in which 
the client has unbounded faith, struggle 
for supremacy, and he usually leaves me 
feeless, to find a lawyer who agrees with 
him. 

You must bequeath at least a dollar to 
each of your children or your last will 
and testament is void. Many a would-be 
will breaker huskily breathes this maxim 
into your patient ear. It is useless to 
argue with him, and more useless with 
her, for this is one point on which curb- 
stone authority is adamant. 


Case and Comment 


Perhaps loosely given opinions by real 
lawyers are the foundation of many of 
these maxims. An old lawyer of this 
vicinity was greatly annoyed whenever 
he walked from his office to the court- 
house by people stopping him and stating 
hypothetical cases affecting a brother or 
friend,—never the questioner himself. 
One day one of these parasites stopped 
him and said: “I got a friend that’s got 
a farm that’s got a fence, and the fellow 
on the next farm tears it down every 
night. I told him to git a club and break 
his head the next time he done it. 
That’ll hold law, won’t it?” “Sure,” an- 
swered the lawyer abstractedly, his mind 
on a draft for ruling case law, just pre- 
sented by the bank. 

A day or so later the questioner sum- 
moned the lawyer to the jail where he 
sat moodily behind the bars. “Say,” he 
ejaculated, “you remember what you told 
me about that fence deal the other day ?” 
“No,” answered the lawyer, honestly 
enough. “You told me when he tore 
down my fence to thump him over the 
head, and I done it, and they pinched 
me.” “Did I really tell you that?” “You 
sure did.” “Well,” said the lawyer, turn- 
ing away reflectively, “isn’t that just like 
one of my damned curbstone opinions ?” 

If the client had been successful in his 
assault, and had not been arrested, a prec- 
edent in the Law of Fences would have 
been established which, in a few days, 
would have seeped over into Indiana, and 
thence God knows where. 

Such is curbstone law. Unrecog- 
nized by the courts and text-book writers, 
it is none the less a system of jurispru- 
dence that numbers its votaries by the 


millions. 
f 





The Doctrine of “Last Clear 
Chance” 


BY GEORGE H. PARMELE 


[Ed. Note.—This valuable discussion first appeared in Case and Comment for April, 1902. Re- 


peated requests for it have exhausted our file of that date, and we are reprinting the article so that 


it still may be available.] 


HE origin of the doc- 
trine of “last clear 
chance,” which forms 
the subject of a note to 
Bogan v. Carolina C. 
R. Co. 55 L.R.A. 418, 
is generally attributed 
to the celebrated case 
of Davis v. Mann, 10 Mees. & W. 546, 
12 L. J. Exch. N. S. 10, 6 Jur. 954, 19 
Eng. Rul. Cas. 190. The courts and 
textbook writers generally refer to this 
case as “the Donkey Case,” some because 
the animal that was the victim of the 
accident was a donkey, and others ap- 
parently because of the doctrine there 
promulgated. As the doctrine has been 
most frequently invoked by persons 
(their heirs or representatives) who have 
sought repose upon railroad tracks, or 
an airing upon railroad trestles, the 
choice of the name has been vindicated, 
whatever may have suggested it. 

The doctrine has been accurately and 
felicitously stated by a writer in the 
Quarterly Law Review (vol. 2, p. 507) 
as follows: “The party who last has a 
clear opportunity of avoiding the acci- 
dent, notwithstanding the negligence of 
his opponent, is considered solely respon- 
sible for it.” 

This quotation implies what is express- 
ly stated by the North Carolina supreme 
court in Smith v. Norfolk & N. S. R. 
Co. 114 N. C. 729, 19 S. E. 863, 923, 25 
L.R.A. 287, namely, that the rule in 
Davies v. Mann simply furnishes a means 
of determining whether the plaintiff’s 
negligence is a remote, or a proximate, 
cause of the injury. As is said in that 
case, before the introduction of the rule 
any negligence on the part of the plain- 


tiff, which, in any degree, contributed to 
the accident, was judicially treated as a 
proximate cause which barred a recov- 
ery. The true function of the doctrine, 
therefore, is, not to permit a recovery in 
spite of contributory negligence (though 
the form in which it is stated in some of 
the cases gives it that effect), but merely 
to relieve the plaintiff’s antecedent negli- 
gence of the character of contributory 
negligence. This result it accomplishes 
by characterizing the breach of defend- 
ant’s duty, when it intervenes between 
the plaintiff’s negligence and the acci- 
dent, as the sole proximate cause of the 
injury, relegating the plaintiff's ante- 
cedent negligence to the position of a 
mere condition or remote cause, as dis- 
tinguished from one of the proximate 
causes, of the accident, thereby (since 
negligence to be contributory must be one 
of the proximate causes) stripping plain- 
tiff’s negligence of the quality suggested 
by the adjective “contributory.” If this 
view of the doctrine is correct, it is 
apparent that it can never be invoked 
for the purpose of establishing a duty 
on the part of the defendant, or of charg- 
ing him with negligence. On the con- 
trary, the existence of a duty and breach 
of duty on the part of the defendant must 
be established before there is any oppor- 
tunity or occasion for applying the doc- 
trine of “last clear chance.” In other 
words, they are indispensable prerequi- 
sites of the application of the doctrine. 
But it may be asked: If the doctrine on- 
ly operates upon a pre-existing and in- 
dependently determined duty and breach , 
of duty on defendant’s part intervening 
between the plaintiff’s negligence and the 
accident, and if it be conceded that, but 
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for it, the general doctrine of contribu- 
tory negligence would prevent a recov- 
ery, how is the duty on defendant’s part 
to be established? It is at this point that 
difficulty and confusion often arise. The 
courts frequently, because of the failure 
to observe the distinction between the 
nonliability and the non-negligence of the 
defendant, conceive that in order to es- 
tablish a duty on the part of the defend- 
ant to a person who, under the general 
unqualified doctrine of contributory neg- 
ligence, would be chargeable with such 
negligence, it is necessary to clear that 
doctrine out of the way. And sometimes 
the doctrine of “last clear chance” itself 
has apparently been invoked for the pur- 
pose. This is, of course, merely to argue 
in a circle. In Pickett v. Wilmington & 
W. R. Co. 117 N. C. 616, 53 Am. St. 
Rep. 611, 23 S. E. 264, 30 L.R.A. 257, 
where the doctrine of “last clear chance” 
was applied so as to hold a railroad com- 
pany liable for killing a drunken tres- 
passer lying on the track, although the 
employees in charge of the train did not 
actually see him in time to avoid the ac- 
cident, it appearing that they might have 
seen him if they had kept a proper look- 
out, the North Carolina supreme court 
appreciated the necessity of establishing 
a duty on the part of the railroad com- 
pany to keep a lookout, independently of 
the doctrine of “last clear chance,” be- 
fore that doctrine could be applied; but 
evidently thought that the doctrine of 
contributory negligence must, in some 
way, be avoided or evaded before the 
defendant could be charged with negli- 
gence in failing to keep a lookout; and 
to accomplish that result, it adopted the 
view that the company owed to passen- 
gers on the train, and to trespassers on 
the track, not chargeable with negligence, 
the duty to keep a lookout, and that if 
that duty had been performed, though 
it was not primarily owed to the tres- 
passer in question because of his negli- 
gence, he would nevertheless have been 
discovered, and the company would have 
had the last clear chance to avoid the 
accident. The obvious objection to this 
theory is that it indirectly allows one 
person to avail himself of a breach of 
duty owed to another, and not to him- 
self, and, thus, offends one of the fun- 
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damental principles of the law of negli- 
gence. But these efforts to avoid the 
effect of contributory negligence in or- 
der to establish a duty on defendant’s 
part are entirely unnecessary, and pro- 
ceed from the failure to keep in mind 
the mode in which the doctrine of con- 
tributory negligence operates. That doc- 
trine does not in the least affect the ques- 
tion of the duty that the defendant owes 
to the plaintiff, though it may affect the 
question of his liability to the latter. It 
has no function to perform until the exis- 
tence of the duty and its breach have 
been established. The existence of the 
duty, therefore, and the class of persons 
to whom it is owed, must be determined 
without reference to the question of con- 
tributory negligence upon the part of 
members of such class. After it has 
been established that the plaintiff was 
a member of the class to whom the duty 
was owed, and that there was a breach 
of such duty, the doctrine of contribu- 
tory negligence may be invoked. It does 
not, however, operate at all to purge the 
defendant of its breach of duty, or to 
eliminate the plaintiff from the class of 
persons to whom that duty was owed. 
On the contrary, it assumes that the de- 
fendant has been guilty of a breach of 
duty toward the plaintiff. If, however, 
the plaintiff's own negligence proximate- 
ly contributed to the injury, the courts 
(except in admiralty cases and in a few 
states where the doctrine of compara- 
tive negligence obtains) refuse either to 
place the entire responsibility on the de- 
fendant (which would be manifestly un- 
just), or to apportion the responsibility 
between the parties (which is supposed 
to be impracticable). It is therefore mis- 
leading and improper to separate injured 
persons into two classes, one embracing 
those who, under the general doctrine, 
would be guilty of, and the other those 
who would be free from, contributory 
negligence, and inquire as to the duty 
owed to each class separately. The duty 
owed to each class is exactly the same, 
though the liability may be different. The 
distinction is often unimportant, but is 
vital to the doctrine of “last clear 
chance.” It is not intended to deny here 
that many of the facts affecting the ques- 
tion of plaintiff’s contributory negligence 
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may also affect the question of defend- 
ant’s duty to him, nor even to deny that 
the question of contributory negligence 
may be determined by exactly the same 
criterion as the question of defendant’s 
duty. For instance, it may be held that 
an adult who trespasses upon a railroad 
track is guilty of contributory negligence 
(or would be if the railroad company 
were held to be negligent), and also that 
the company owes no duty to keep a 
lookout ‘for adult trespassers because it 
has the right to assume that they will 
keep off the track, while at the same time 
it is held that the company owes a duty 
to keep a lookout for children trespass- 
ing on the track, and that such children 
are not guilty of contributory negligence, 
thus making age and capacity the criteria 
both of negligence and contributory neg- 
ligence. But even in such a case the 
question of the company’s duty, though 
it has been determined by the same facts 
that determine the existence or nonexis- 
tence of contributory negligence, has not 
been determined, nor in the least affected, 
by the doctrine of contributory negli- 
gence itself. If in the case supposed the 
doctrine of contributory negligence were 
to be ignored altogether (and the doc- 
trine after all is only one of expediency, 
and is not fundamental), the company 
would still be exonerated from any duty 
to the adult trespasser, and for that rea- 
son the latter would be unable to re- 
cover; and, on the other hand, if it were 
to be held that the company owed no 
duty to keep a lookout for a child on 
the track, the latter’s freedom from con- 
tributory negligence would not enable 
him ‘to recover. 

In order to give full force and effect, 
upon the preliminary question of the de- 
fendant’s duty toward plaintiff (the es- 
tablishment of which is a prerequisite of 
the doctrine of “last clear chance”), to 
the facts that may also happen to affect 
the question of plaintiff's contributory 
negligence, and at the same time to avoid 
confusing the two questions, the follow- 
ing test is suggested: Would the defend- 
ant be liable to a person in exactly the 
same situation, and sustaining exactly 
the same relation to him in every respect, 
as the plaintiff, except that such person 
would not, while the plaintiff would, be 
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chargeable with contributory negligence 
under the general unqualified doctrine 
of contributory negligence? If the an- 
swer to this question is in the negative, 
that is the end of the case, and no occa- 
sion or opportunity has arisen for the 
application of the general doctrine of 
contributory negligence, or its qualifica- 
tion, the doctrine of “last clear chance.” 
If, however, the answer is in the affirma- 
tive, the duty on the part of the defend- 
ant has been established, and, since it 
is assumed that the plaintiff, under the 
general unqualified doctrine of contribu- 
tory negligence, would be chargeable 
with such negligence, the doctrine of 
“last clear chance” must be invoked (as- 
suming that the gravamen of the action 
is negligence, and not wilfulness) so as 
to take the case out of the doctrine of 
contributory negligence,—in other words, 
the doctrine of “last clear chance” must 
be invoked, so that the court will not be 
confronted with a situation in which it 
will say that, both the negligence of the 
plaintiff and that of the defendant hav- 
ing been proximate causes of the acci- 
dent, it will not undertake to apportion 
the responsibility. If the duty incum- 
bent on the defendant, which has thus 
been established without reference either 
to the doctrine of contributory negligence 
or that of “last clear chance,” is one, the 
breach of which intervenes after the 
plaintiff's negligence has expended itself, 
all of the requisites essential to the doc- 
trine of “last clear chance” are present, 
and the court is confronted with the ne- 
cessity of either adopting or rejecting 
that doctrine. 

Since, as already stated, the doctrine 
merely furnishes a means of determining 
whether or not the plaintiff’s negligence 
is one of the proximate causes of the 
accident, and operates by characterizing 
the defendant’s breach of duty, when it 
intervenes between the plaintiff’s negli- 
gence and the accident, as the sole proxi- 
mate cause, it would seem that the de- 
gree of defendant’s negligence, unless it 
amounted to wantonness or wilfulness, 
would make no difference in the applica- 
tion of the doctrine, except, perhaps, in 
the few jurisdictions where the doc- 
trine of comparative negligence obtains. 
Therefore, if the court in an action, the 
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gravamen of which is negligence, holds 
that the doctrine applies when the de- 
fendant actually discovered the plaintiff’s 
peril, there seems to be no logical reason 
for denying its applicability when the 
defendant did not discover the peril if it 
was his duty to have discovered it. But, 
while the courts are substantially agreed 
that the defendant is liable notwithstand- 
ing the plaintiff's antecedent negligence, 
if he (defendant) failed to exercise due 
care after discovering plaintiff’s peril, 
there is apparently less harmony among 
the decisions when it is attempted to 
hold the defendant liable because of his 
failure to discover the peril. Many of 
the decisions, however, that hold the de- 
fendant liable in the former case, do not 
rest upon the doctrine of “last clear 
chance,” but upon the ground that the 
failure to exercise due care to prevent 
the accident after discovering the peril 
amounts to wilfulness or wantonness, 
against which contributory negligence is 
never a defense. On the other hand, 
many of the cases that deny the defend- 
ant’s liability when the peril was not dis- 
covered, are really decided upon the 
ground that there was no duty on the 
defendant’s part to discover the peril. 
Such cases do not involve a denial of 
the applicability of the doctrine of “last 
clear chance” to an omission of a duty 
to discover the peril, since under the 
holding of the court, there was no duty 
in the premises, and, therefore, no basis 
for holding the defendant liable, even 
if the doctrine of contributory negli- 
gence were to be eliminated. By paying 
proper attention to the distinction just 
suggested, many of the cases upon the 
question as to a railroad company’s lia- 
bility for injuries to trespassers on the 
track who were chargeable with negli- 
gence in the first instance in getting in- 
to a position of peril, and who might 
have been, but were not actually, seen 
in time to avoid the accident, though dia- 
metrically opposed so far as concerns the 
ultimate conclusions reached as to the 
company’s liability, may be reconciled so 
far as the doctrine of “last clear chance” 
is concerned. Many of the cases that 
deny the company’s liability under such 
circumstances do so upon the ground 
that there was no duty on the part of 
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the company to keep a lookout for tres- 
passers, while the cases that hold the 
company liable, notwithstanding the tres- 
passer’s antecedent negligence, take the 
view that the company was bound to 
keep a lookout for trespassers, including 
the trespasser in question, and then, by 
applying the doctrine of “last clear 
chance,” avoid the effect of the doctrine 
of contributory negligence. Some of the 
cases that hold that the company is liable 
to keep a lookout for trespassers, and 
yet deny its liability, may be reconciled 
with the doctrine of “last clear chance” 
because they rest upon the ground that, 
even if the trespasser had been seen in 
a place of danger, the engineer would 
have had the right to assume that he 
would get off the track in time to avoid 
the accident. Here, too, there is no op- 
portunity or occasion for applying the 
doctrine, and therefore no denial of its 
applicability to an omission of a duty to 
discover the peril, because the engineer 
would not have been chargeable with 
negligence in acting as he did, even if he 
had performed his duty to keep a look- 
out and had discovered the peril, and, 
therefore, the company would not have 
been liable even if the trespasser had 
been entirely free from negligence. 

It must be admitted that the doctrine 
of “last clear chance,” in the view of it 
here suggested, leaves for the solution 
of the court, without any assistance from 
it, a difficult question, namely, the duty 
of the defendant in the premises; but 
that is exactly the same question that the 
court would have to answer before it 
could hold the defendant liable if the 
plaintiff were not chargeable with con- 
tributory negligence, even under the un- 
qualified doctrine, or if that doctrine 
were to be repudiated altogether. 

As has already been suggested, in or- 
der that there may be an occasion or op- 
portunity for the application of the doc- 
trine of “last clear chance,”—or, at least, 
in order that it may be applied favorably 
to the plaintiff,—the defendant’s breach 
of duty must have intervened between 
the plaintiff’s negligence and the accident. 
To make such a condition possible, it is 
obvious that the plaintiff’s negligence 
must have ceased at some time before the 
defendant’s. [This statement and the ar- 
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gument which follows are upon the as- 
sumption that the defendant did not ac- 
tually discover the negligence but was 
negligent in failing to do so. A different 
question is presented when the danger 
was actually discovered and ought to 
have been realized. See notes 7 L.R.A. 
(N.S.) 132 and 36 L.R.A.(N.S.) 957. 
Ed.] By paying proper attention to this 
element, some of the cases that, at first 
impression, seem to involve a denial of 
the doctrine of “last clear chance” may 
be reconciled with it. For instance, it 
is obvious that in many cases where the 
person injured was walking along a rail- 
road track, or crossing the track at a 
highway crossing, he could, by the exer- 
cise of due care, have seen the approach- 
ing train and stepped from the track in- 
to a place of safety after the train had 
reached a point at which any effort on 
the part of the engineer to prevent the 
accident would have been ineffectual. If 
it be conceded that the engineer was 
guilty of negligence in failing sooner to 
discover the peril, so was the person in- 
jured, and it would seem that the latter, 
if he had used due care, would have had 
the last clear chance to avoid the acci- 
dent. In the view most favorable to him, 
his negligence would be, at least, con- 
current with that of the defendant up to 
the last instant at which the accident 
could have been avoided, and therefore 
the indispensable condition of an act of 
negligence on the defendant’s part, inter- 
vening between the negligence of the in- 
jured person and the accident, is lack- 
ing. In many cases in which the condi- 
tions have been like those in the case 
supposed, the courts have applied the 
doctrine of contributory negligence upon 
the assumption that the negligence of 
both parties was concurrent, without al- 
luding to the doctrine of “last clear 
chance,” or attempting to apply that doc- 
trine in favor of the defendant. While 
it would not have affected the result at 
all, it would have promoted clearness if 
the courts in such cases had either _ex- 
pressed their disapproval of the doctrine, 
if they did disapprove of it, or shown 
that, in the particular case, it did not ap- 
ply because the negligence of both parties 
was concurrent, or that it applied against, 
and not in favor of, the plaintiff because 
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he had the last clear chance. Some of 
the courts that have adopted the doctrine 
seem to have paid too little attention to 
this element of it. By devoting their at- 
tention to the existence of the other nec- 
essary element, namely, the existence of 
a duty and breach of duty on defendant’s 
part after the plaintiff’s negligence had 
commenced, to the exclusion of the ques- 
tion whether plaintiff’s negligence con- 
tinued until the very instant of the acci- 
dent, or at least as long as the defend- 
ant’s, they have been led to apply the 
doctrine so as to hold the defendant lia- 
ble in cases where it would seem that 
the plaintiff, rather than the defendant, 
had the last clear chance to avoid the 
accident. There is some conflict among 
the courts which recognize the impor- 
tance of this element, as to the circum- 
stances under which the plaintiff’s neg- 
ligence may be regarded as having ceased 
before the accident. In North Carolina, 
for instance, it is now held that where a 
drunken trespasser lies down upon the 
railroad track his negligence is not to be 
regarded as continuing up to the instant 
he is struck by the train, but as culmina- 
ting at the time he lies down on the 
track and loses consciousness, while in 
Texas, if the unconsciousness of the tres- 
passer is due to intoxication, his negli- 
gence is regarded as continuing, but if 
it is due to a sudden paroxysm of dis- 
ease, it is not so regarded. Houston & 
T. C. R. Co. v. Sympkins, 54 Tex. 615, 
38 Am. Rep. 632. 

When the doctrine is strictly confined 
to cases which present both of the ele- 
ments here insisted upon, namely, the 
existence of a duty and breach of duty 
on the defendant’s part after the com- 
mencement of plaintiff's negligence, and 
the culmination or cessation of plaintiff's 
negligence before the defendant’s, it will 
be observed that the criticism that is 
often passed upon the doctrine, that it in 
effect abrogates the doctrine of contribu- 
tory negligence, is too sweeping. It is 
true that the doctrine, in a certain class 
of cases, operates to make the liability 
of the defendant the same, whether the 
perilous position of the person injured 
was due to his original negligence or not; 
but in the nature of things, the cases in 
which the negligence of the person in- 
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jured may be regarded as having cul- 
minated and terminated before the de- 
fendant’s, are of comparatively rare oc- 
currence. Again, the doctrine of “last 
clear chance” leaves open to the doctrine 
of contributory negligence the entire field 
covered by cases in which the negligence 
of the plaintiff intervenes after the neg- 
ligence of the defendant, as, for example, 
where the negligence charged against a 
railroad company consists of the failure 
to give the proper signals on approach- 
ing a highway crossing, and the person 
injured went upon the track after the 
train had passed the point at which the 
signals should have been given. 

There is a decided tendency on the 
part of the courts to apply the doctrine 
of “last clear chance,” as herein defined 
and limited, to all omissions of duty on 
the defendant’s part intervening between 
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The responsibility and opportunity of the legal profession are great 
enough to challenge the highest endeavor. 
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the plaintiff’s negligence and the acci- 
dent, whether those omissions of duty 
occurred before or after the discovery 
of plaintiff’s peril, and for reasons al- 
ready stated, there is apparently no logi- 
cal reason why it should not be so ap- 
plied, if adopted at all. 

In concluding, Mr. Kipling’s version 
of the remarks addressed by Noah, while 
persuading the prototype of Mr. Davies’ 
donkey to enter the ark, seems appro- 
priate : 

“Divil take the ass that bred you, 
And the greater ass that fed you.” 
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There is no intellect, however 


bright, no character, however strong, that may not find inviting and con- 
genial labor in following the calling of the law. The preservation of social 
order, the molding of worthy public opinion, the enforcement of the law, 
the development of the great business interests of a great country, the con- 
tributing in some degree toward the solution of the problems of the race, the 
furtherance of human progress, the defense of human liberty,—are undoubt- 
edly things worth while. It is the proud privilege of the lawyer to leave 
behind him as his most enduring monument a record of zeal and helpfulness 
in advancing each and all of these great causes. 

It depends upon the character, intelligence, and patriotism of the bar, 
and the purity and unselfishness of the motives that actuate them, as to 
whether or not their influence shall wane. So long as they are true to the 
eternal verities, and labor with a true vision of their glorious task, they will 
be worth while. Both as advocate and as a judge, 

“God grant the lawyer 
Large knowledge of the shifting battle lines 
And captured strongholds of the ancient fight of right and wrong; 
Keen vision to discern, amid the tangled forests of the law, 
The threadlike path of justice; 
Skill to strike the subtle line of cleavage 
*Twixt the truth and that which mocks and apes the truth; 
Supreme intent to know and do the right and weigh out judgment 
with an even hand.” 


Hon. R. E. Wilbourn. 
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Liability for Intent Based on 
Mistake 


BY FRED H. PETERSON, 
of the Seattle (Wash.) Bar 


RAMER was not spe- 
cially fond of defend- 
ing criminal cases, 
but to show the state’s 
attorney that a lawyer 
versed in the intrica- 
cies of civil procedure 
could make a prose- 
cutor earn his salary 
was a pleasing diver- 
sion, particularly if 
sion, particularly if the case might turn 
on a fine legal point. 

John Sobieski had been a client of the 
office for some time, and was considered 
capable and honest. He claimed to be 
a descendant of the celebrated John Sobi- 
eski, who was elected King of Poland 


in 1674, and reigned with great distinc- 


tion until 1694 as John III. To the pub- 
lic the client was known as “John, the 
butcher,” who conducted a meat market 
in an excellent manner. “Hello, John,” 
said Bramer, “what is up to-day; you 
look somewhat nervous ?” 
“Yes, Mr. Bramer, I am nervous, and 
feel greatly embarrassed. The man out- 
side, as you know, is a deputy sheriff, 
and I am under arrest. You can’t guess, 
Mr. Bramer, what it’s about.” The law- 
yer tried to surmise by looking at the 
prisoner’s face and observing his de- 
meanor. “Well, whatever it is, John, I 
know it is nothing very serious. I have 
no doubt I will be able to get you out, 
for I believe you would not intentionally 
violate any of the commandments. Per- 
haps,” he added jocosely, “you made a 
mistake in buying the wrong ox, or may- 
be you got the ox that belonged to the 
other fellow.” “Mr. Bramer, you must 
be a mind reader,” said the client, gain- 
ing courage, “for you guessed it; only 
you refer to a whole ox, while. am con- 
cerned with part of an ox; but you came 
pretty close—you surely will be able to 


influence the judge and jury to see the 
right of my case.” 

“Let us get down to business,” re- 
marked the lawyer, “so I may know the 
facts.” “You know I did not intend to 
violate the law, Mr. Bramer, but simply, 
I got into this mess before I really knew 
what I was doing.” “I understand, John, 
you did not intend to do wrong, but many 
a man has suffered the penalty of the 
law regardless of intentions, because of 
suspicious circumstances and doubtful as- 
pects which could not be satisfactorily 
explained ; so, tell me briefly what you 
are up against.” 

“You know, Mr. Bramer, I run a 
butcher shop on Second street; there is 
another shop on Third street ; a passage- 
way through the block connects the 
shops. Last night about closing time, a 
stranger came in and offered a hind quar- 
ter of beef at a low price,—less than half 
its value,—and I am ashamed to say that 
I was fool enough to buy the meat with- 
out thinking and not even asking about it. 
I ought to have known better, Mr. Bra- 
mer, but somehow I slipped up, and 
didn’t. I am now arrested for buying 
stolen property.” 

“Well,” responded the counselor, look- 
ing concerned, “that is somewhat seri- 
ous. Do you actually know the meat was 
stolen?’ “Of course not; but will any- 
body believe me when I bought at less 
than half price? Won't they say I 
should have known better than to buy at 
that time from a _ stranger—cheap?” 
“Yes, no doubt, John, that is correct as 
an argument,” replied the attorney, “but 
how do you know that the beef you 
bought was really stolen?’ “I don't,” 
said John; “they claim it was stolen from 
the shop on Third street, and I suppose 
it must be so.” “Far from it,” mused the 
lawyer, as he quickly revolved in his 
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mind the various lines of defense, and 
the difficulty of proving guilty of knowl- 
edge. 

Bramer was not inclined to be imagi- 
native, but always insisted on having all 
the facts obtainable and would then form 
a conclusion. “John, it will not do to 
let the sheriff wait; call him in. Mr. 
Sheriff, did the court fix bail in this 
case?” “Yes, Mr. Bramer, $1,000 bond, 
or $500 cash bail.” ‘‘That’s easy,” said 
Bramer; “let me have your check for 
$500, Sobieski, and I will indorse it and 
hand it to the sheriff.” So, John was 
free from restraint, and much relieved. 
“T tell you, Mr. Bramer, get me out of 
this scrape, and all the bail money is 
yours, and I will give you more if you 
want it. Only promise me that you will 
succeed. I tell you I will never buy any- 
thing after this because it is cheap, if it 
looks at all suspicious.” “Agreed: go 
about your business, but mind you be 
careful—don’t talk to anybody about this 
case,” cautioned the lawyer. 

The cause came on for trial before 
Judge Hume and a jury. John and his 
wife were much depressed; they looked 
gloomy. There was no way to find out 
what the evidence for the state was going 
to be. The man who sold the meat to 
Sobieski was held as a witness and prom- 
ised immunity if he would testify for 
the prosecution. Mr. Bitter, owner of 
the Third street shop, was the first wit- 
ness. He identified the beef which he 
said had been taken from his store with- 
out his knowledge or consent; that he 
employed several men to sell meat in his 
shop; and that the value of the beef was 
$25. When the seller testified, the de- 
fendant and his family carefully watched 
every move. Counsel listened to the least 
syllable. The seller said his name was 
Wharton: that on the day he sold the 
meat to Sobieski whom he did not know 
personally, he had gone to the Third 
street shop, and bought from a clerk in 
the shop the very beef in question for 
$5 ; paid the money, but the salesman had 
skipped. Then he took the meat to So- 
bieski and sold it for $10, less than half 
its value. The state’s attorney and his 
chief deputy were present, and strongly 
urged a conviction. 


Case and Comment 


Bramer had for years adopted a rule 
never to cross-examine save for a defi- 
nite purpose, so he concluded to empha- 
size the answers of the chief witness, and 
proceeded : 


“Mr. Wharton, you say you bought 
this beef for $5 from the clerk in Bitter’s 
shop on Third avenue, and paid that sum 
for it?” “Yes, sir,” was the answer. 
“What became of the $5?” “The money 
was put in the till of the shop where I 
bought the meat.” “Who put the money 
in the till?” “The man who sold me the 
beef.” “Where is the man to whom you 
paid the money?” “I do not know.” 
“Was there any arrangement between 
you and the clerk about this sale?” in- 
quired the prosecutor. “Yes,” answered 
Wharton, “he and I talked about divid- 
ing the profits.” Bramer interposed: 
“But you bought it for $5, and of course 
did not tell the defendant Sobieski where 
or how you got the beef?” “No, I didn’t 
tell him,” said Wharton. 

“We rest our case, if your Honor 
please,” announced the prosecutor. To 
the suprise of the prosecution, and even 
the defendant himself, Bramer calmly 
stated to the court : 


“We will not offer any testimony for 
the defense, but we move for a discharge 
of the defendant upon the ground that 
the evidence affirmatively proves he did 
not violate any law. There is no evi- 
dence that the defendant bought any 
stolen property ; on the contrary, the tes- 
timony clearly shows that the beef was 
not stolen. Assuming that the defend- 
ant really believed he was buying stolen 
meat, which in fact was not stolen, his 
belief would not constitute a crime”’—‘“I 
see your point,’ interrupted Judge 
Hume. “You claim that it is incumbent 
upon the state to prove that the property 
purchased by the defendant was stolen; 
the mere fact that the meat was sold by 
Bitter’s clerk to Wharton for less than 
its actual value is not evidence of theft. 
I will hear from the prosecution,” said 
the judge. 

The point raised seemed te confound 
the state’s attorney; but he tried to per- 
suade the court and argued that “intent 
to commit an offense is sufficient to con- 
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vict; it is always the intent that deter-Bitter by selling meat too cheap, but 


mines guilt.” 

“Mr. Bramer,” said the judge abruptly, 
“have you any authority on the proposi- 
tion you urge as a ground for dis- 
charge?” “Certainly; I cite as directly 
in point, People v. Jaffe, decided by the 
New York court of appeals, 185 N. Y. 
497, 78 N. E. 169, 7 Ann. Cas. 348. I 
have the same case in 9 L.R.A.(N.S.) 
page 263, and there is appended a care- 
fully prepared note. On page 266 is this 
statement, which determines the ques- 
tion: ‘It is a mere truism that there can 
be no receiving of stolen goods which 
have not in fact been stolen. 2 Bishop, 
Crim. Law, § 1140.’” 

Judge Hume was not a student of 
jurisprudence, but was a good judge of 
human nature, and seemed to possess an 
intuitive knowledge of the law. So, he 
promptly ruled: “Mr. Bramer, I agree 
with you; the case you cite is directly in 
point, but it also appeals to me as based 
on a correct legal principle and good 
sense. It is immaterial what the defend- 
ant thought or believed, unless the prop- 
erty was in fact stolen, which the evi- 
dence fails to show”—“I beg your Hon- 
or’s pardon,” interrupted the prosecutor, 
“the evidence does show an arrangement 
to divide the profits between Wharton 
and Bitter’s clerk who skipped.” “Ad- 
mitted,” snapped the judge, “but at most 
that would be a conspiracy to defraud 


there would be no larceny, and then the 
money paid by Wharton was placed in 
Bitter’s till by his own clerk, who had a 
right to sell the beef. I have to hold that 
belief on the part of the defendant that 
he was committing a crime is not a viola- 
tion of any law, when such belief is erro- 
neously based upon nonexisting facts. 
If the meat was not stolen when the de- 
fendant bought it, although he believed 
it was stolen, the act of purchase found- 
ed on such mistaken belief is not a crime, 
if he was not really buying stolen prop- 
erty, which is the gist of the offense.” 

“The defendant is discharged,” an- 
nounced the court—‘‘And the bail?” sug- 
gested Bramer—“is exonerated,” added 
the judge. Sobieski looked relieved and 
pleased; his wife had difficulty in sup- 
pressing tears. Both grasped Bramer’s 
hands, and: thanked him profusely. 
“That was quick work,” said Sobieski; 
“you won this case on a fine law point, 
Mr. Bramer; I may have been foolish, 
but I was not guilty. I felt you would 
get me out of this trouble somehow. 
The bail money is yours; you have well 
earned it. Accept my thanks and good 
wishes.” 
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Individualism the Foundation of Progress 
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N I believe that the security and progress of a free people is founded in a 
N proper individualism. It has been said that China's lack of progress results 
N from the stifling of the individual, the merging of self into a static, omnipo- 
N tent government. In ancient and in medieval times the individual was re- 
N garded as an unimportant adjunct to the state. The glory and power of 
N the government were the great desiderata in human life; individuals were 
N of no consequence, and the toiling millions lived in squalor and under cruel 
N tyrannies. The people regarded the monarch as the source of all power and 
N believed themselves incapable of self-government. It was a long struggle 
N from the starless midnight of those days to the hour when this Republic was 
N born; and the advancement of the human race was measured by a growing 
N recognition of the rights of the individual and a comprehension of the fact 
N that the future of humanity rested with the individual units, constituting the 
N social and political organisms.—Hon. William H. King, United States Senator 
N from Utah. 
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And hold my breath and look about; the air is very still. 


Shut off from foolish fancies of the busy world outside, 


. legs dangling, open 
I catch ghost voices droning of “a dead man and a will. 
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old men in solemn gowns upon a court room bench 


Each tome a person, straightly prim, tucked there in dusty nooks, 
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With thirst for knowledge, never slaked, no Solomon could quench 


I hold a shadowed memory of rows and rows of books 
Like wise 


I climb upon a horseha 
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The Old Law Office 


Il 


To childhood there is something grave and grim on ev'ry hand; 
It's half a tomb of lifeless law and half a fairyland. 

A desk in yonder corner, deluged o'er with scribbled white; 
An old silk hat, its shiny form uncovered io the light; 

A pair of specs upon a pad, the silver case for them; 

A gown upon a near-by lounge with faded, double hem. 

The very furniture seems old; the chairs are gaunt and gray; 
It's not the sort of place, I guess, where kiddies like to play. 


lll 


Afraid to move, I watch the sun climb up the yellow wall, 
r glimpse the elm leaves softly stir against the windowpane. 
An old clock ticks and ticks away out yonder in the hall, 
And one black glove is perched upon a gold-tipped walking cane. 
“We'll try the case to-morrow.”"—There, the voices sound once more! 
The ogres in the other room are hatching up a scheme! 
I suck my thumb and blink and wait, eyes fastened on the door, 
Until some sprite of Mother Goose invites a drowsy dream! 


IV 


So here is where granddaddy works! This is his “office place.” 
The old clock answers “Yes” to me, a grimace on its face. 


I think of home and garden paths and human sort o’ things,— 
Of mother cutting roses, and of birds with flashing wings, 

And wonder why granddaddy comes to such an awful room, 
Where books have not a picture and there's nothin’ much but gloom! 
“Make out the deeds, Elvira,” says the voice, and then a pause; 
“The contract's more than binding if it had that kind o’ clause.” 


Vv 


The books! The books! the solemn books, a thousand odd, I guess! 
Granddaddy must be mighty wise to read all those, and more! 
The weight of them, the looks of them, their brown and yellow dress,— 
he rows and rows and rows of them, and some along the floor! 
Law's such a lot of trouble! Court is busy every day; 
They do the same thing over and it all sounds just the same. 
I nod and hum and fidget; how much longer must we stay? 
There's not a single volume I can speak about by name! 


VI 


At last chairs clatter on the floor, some papers rustle, too; 

A strange man passes down the hall and stops and frowns at you. 
And then granddaddy shuffles in, picks up his hat and cane, 
Looks over at a little boy and pats his head again, 

And suddenly the room is bright; it’s sunny for a while; 
Perhaps it's all because a cloud was raised, or grandpa’s smile! 
Then, hand in hand, we two go out, with mingled joy and awe; 
A tiny chap whose court was youth and one who was the law! 


Note; Copies of Mr. Larned’s poem reminiscent of the “Old Law Office,” 
suitably printed for framing, will be sent upon request, to any address. 





In Re It McGoort 


BY HON. A. G. ZIMMERMAN 


County Judge of Dane County, Wisconsin. 


et HE assembled lawyers 

AS in the court room 

awaiting their turn 

showed an amused in- 

terest. The case being 

heard was that of an 

abandoned child. A 

few days before the 

city papers had an- 

nounced that a week-old infant had been 

found neatly wrapped up in a basket de- 

posited upon the front steps of a prom- 
inent local lawyer’s residence. 

The mystery had been satisfactorily 
cleared up so far as the lawyer thus hon- 
ored was concerned, and the judge was 
about to enter an order committing the 
lonely infant to the care of the state. 

“What about the name of the child?” 
queried the judge. 

“There was no name, your Honor,” 
answered the county commissioner. 
“There was merely a slip in the basket, 
reading, ‘Please take care of it,’ and 
everybody has been calling it ‘It’ ever 
since it was found.” 

“Well, that isn’t much of a name; but, 
as that is all there is of it, we'll let it 
go at that for the present,” concluded the 
judge as he signed the commitment or- 
der. 

This incidental and somewhat careless 
christening of “It” continued to stick as 
his sole title of identification during a 
somewhat precarious and unpleasing ex- 
istence as “nobody’s child” for about ten 
years. 

At the end of this period, while “It” 
was sojourning at the state school for 
dependent children, the oddity of the 
name attracted the attention of old Den- 
nis McGoort; and shortly thereafter, by 
virtue of regular adoption proceedings, 
the boy was judicially declared to be en- 
titled to the name “It McGoort.” 

As thrifty old Dennis McGoort and 
his good wife, through long years of 
arduous labor, consistent parsimony, and 


Book rights reserved 


fortuitous investments, had accumulated 
a comfortable fortune approaching six 
figures, it would appear that upon his 
legal adoption into this family It had 
finally scored with most extraordinary 
success. 

True, there were two regularly born 
into the family McGoorts, but these were 
now grown-ups and had established 
homes of their own. The parental cou- 
ple, being lonely at the old homestead, 
had taken in “It” to liven things up a bit, 
and incidentally to have a chore and er- 
rand boy handy. 

Indeed, it was rumored among gossipy 
neighbors that canny old Dennis had 
“taken in” the boy in more senses than 
one, and that it would be a “cold day” 
when “It” got any of the family fortune. 

But less fortunate neighbors are al- 
ways insinuating unkind things about the 
more thrifty and provident. 

It was the last day of the term. The 
probate judge was about to adjourn 
court sine die, when an authenticated 
copy of a final decree was presented to 
him for his signature. Before signing, 
his attention was arrested by the name 
of the estate. 

It was “In re Dennis McGoort, de- 
ceased,” which had been closed up, and 
the decree entered some ten days before. 

The judge paused, and his thoughts 
wandered back to some peculiarities in 
the case. 

“The matter can wait until to-mor- 
row,” remarked the attentive clerk, no- 
ticing the judge’s brown study. 

“What can wait? Oh, the certified 
copy! Very well. And, by the way,” 
called the judge, as the clerk was moving 
away, “you might bring me the record 
in this case.” 

Later he also called for the adoption 
record in the case of “In re It McGoort, 
a minor.” 

Once more fate’s fancy in labeling 
“Tt” rescued him from oblivion. The 
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judge’s attention had been arrested by a 
recollection of the peculiar name. He 
recalled his dissatisfaction with the re- 
sults of the final decree, but everything 
seemed regular and in accordance with 
the law. The deceased Dennis had left 
a carefully drawn will disposing of his 
_generous estate. 

But “It” got nothing. 
mentioned in the will. 

The attorney for the beneficiaries, and 
the guardian ad litem representing the 
boy, had made it.clear to the court that 
“It” had not been omitted from the will 
by mistake. The lawyer had been a sub- 
scribing witness, and knew that the omis- 
sion had been intentional and deliberate. 

So, there was no chance to save any- 
thing for the boy under the statute relat- 
ing to an omitted child. And It’s fate 
seemed to be settled irrevocably. 

But now, as the troubled judge was 
about to drop the matter, he noticed that 
the will was executed just a week before 
the order of adoption was entered. 

What significance was there in that 
fact? Evidently that circumstance was 
deliberate. The petition for adoption 
was filed some time before the will was 
executed. There was clearly a purpose 
to circumvent the legal effect of the then 
contemplated adoption! Was such pur- 
pose legally effectuated ? 

It was apparent that, in the case of a 
child “born after the making of his par- 
ent’s will, and no provision shall be made 
therein for him, such child” would share 
as in an intestate estate “unless it shall be 
apparent from the will that it was the in- 
tention of the testator that no provision 
should be made for such ehild.” # 

But it seemed very clear that It was 
not “born” to Dennis McGoort either 
after the making of the will or at any 
time. As a matter of fact he was ten 
years old when he came into the family 
by the adoption, and not the birth, route. 

Was it possible that “adoption” in this 
case could be twisted into meaning 
“born?” If so, there was a chance for 
It McGoort. 

The judge recalled that, at common 
law, marriage and birth of a child re- 


He was not 


1 Wis. Stat. § 2287. 
2 Wis. Stat. § 2286. 
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voked a will previously made’ How 
about marriage and adoption of a child? 
Well, of course, there could be no such 
thing at common law: 

“Adoption of children was a thing un- 
known to the common law, but was a 
familiar practice under the Roman or 
civil law; and our modern statutes of 
adoption are taken from the latter, and 
so far modify the rules of common law 
as to the succession of property.” * 

However, what about the adoption 
statute? Doesn’t it give an adopted child 
all the rights and privileges of a child 
born into the family? A child so adopt- 
ed shall be deemed “the same to all 
intents and purposes as if the child had 
been born in lawful wedlock of such 
parents by adoption.” ® 

Nevertheless it might be considered a 
far cry to say that It McGoort, ten years 
after his birth, by the mere fact of his 
then adoption, should be deemed an aft- 
er-born child. 

Born! Could he be born more than 
once? Or, might he come under the 
Biblical phrase and be “born again” for 
temporal as well as for spiritual pur- 
poses ? 

When the judge had reached this 
point in his cogitations and in his con- 
sideration of the case, he finally came to 
the conclusion that, however much doubt 
there might be about the matter, there 
was still a sporting chance for It of 
which he was entitled to have the bene- 
fit—if it was, indeed, not too late, the 
final decree against him having been duly 
entered some days before. 

The judge now sent for the heirs’ at- 
torney and for the guardian ad litem 
who represented It. Neither was to be 
found. 

The term of court being about to ex- 
pire by limitation, the next day would be 
too late. There was only the guardian 
ad litem to move to have the judgment 
set aside and for a rehearing; and he 
failed It now, as he did before. 

But the judge was not to be balked at 
this stage of the game. He was bound 





« Wendell’s Bl. Com. 602. 

4Zimmerman, Probate Law, 54; Butterfield 

oe “ 187 Ill. =a 79 Am. St. Rep. 246, 
, 52 L.R.A. 75. 

Ss Wis ie § 4024. 
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to have the matter reconsidered, so as to 
give It his sporting chance. So he took 
“the bull by the horns” and entered this 
order in open court: 

“Upon the court’s own motion, it being 
at the same term, the final decree here- 
tofore entered herein is hereby revoked, 
set aside, and declared of no force and 
effect, all unless otherwise hereafter or- 
dered.” 

The judge was then uncertain as to his 
power to so act, but it seems that he was 
within his rights.® 

So, there was a rehearing. The heirs 
were furious at the court’s officious in- 
termeddling, and employed additional 
counsel. The guardian ad litem, at the 
court’s direction, also obtained legal as- 
sistance. 

At the trial it developed from the tes- 
timony taken, subject to objection (which 
was afterward ruled out), that Dennis 
McGoort made his will in anticipation 
of the adoption. Furthermore that he 


acted upon the advice of an attorney 
whom he consulted ini a neighborly way 
without charge; and that he still further 
fortified himself by getting the opinion 
of the probate judge,—the predecessor 


of the sitting judge. 
It seems that Dennis McGoort never 
learned that an off-hand legal opinion, 


6Zimmerman, Probate Law, 1188, 1190; 
Smith v. Milwaukee Electric R. & Light Co. 
119 Wis. 336, 92 N. W. 823. 

7 Zimmerman, Probate Law, 61; Sandon v. 
Sandon, 123 Wis. 603, 101 N. W. 1089. 

8 Glascott v. Bragg, 111 Wis. 605, 87 N. W. 
853, 56 L.R.A. 258; Flannigan v. Howard, 200 
Ill. 396, 93 Am. St. Rep. 201, 65 N. E. 782, 
59 L.R.A. 664; Sandon v. Sandon, supra. 
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upon an important matter, which is ob- 
tained for nothing, is usually worth just 
about what is paid for it. But his heirs 
apparently learned this fact at the cost 
of about $25,000. 

For the probate court decided that 
extrinsic evidence as to the testator’s in- 
tention was inadmissible in this case, 
and that “declarations by the testator 
concerning the making of a will, and as 
to intention concerning the child’s rela- 
tion to his estate,” are inadmissible in 
any case.” 

And the court further held that, “as 
to the matters covered by the statute, its 
obvious purpose is that such (adopted) 
child shall be deemed in law as if ‘born 
in lawful wedlock of such parents by 
adoption ;’” and that the adoption of It 
McGoort subsequent to the making of 
the will of Dennis McGoort was equiva- 
lent, in legal effect, to It’s being born 
into the McGoort family,—and thus per- 
haps he was “born again.” ® 

And on subsequent appeal to the dis- 
trict court and later to the supreme court, 
this decision giving the boy an equal 
share in the estate was sustained. 

So, It McGoort came into his own at 
last in spite of, or perhaps because of, 
fate’s fancy in giving him an abbrevi- 
ated and insignificant title to existence. 
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Use of Poisonous Gases in 
Warfare 


FEW years ago when the millennial 
age seemed to be dawning and good 


A 


men everywhere were proclaiming its ad- 
vent, an International Conference, as- 
sembled at The Hague in 1899, declared 
as follows: 


“The contracting powers agree to abstain 
from the use of projectiles the sole object of 
which is the diffusion of asphyxiating or del- 
eterious gases, 

“The present Declaration is only binding on 
the contracting Powers in the case of a war 
betwen two or more of them. 

“It shall cease to be binding from the time 
when, in a war between the contracting pow- 
ers, one of the belligerents shall be joined by 
a noncontracting power.” 


This limited agreement, which was 
ratified by twenty-four signatory Powers 
and adhered to by two others, expressed 
the consensus of opinion of the civilized 
world. 

The irenic visions of those days have 
been blotted out in smoke and flame and 
clouds of strangling gas. Germany, one 
of the signatory Powers, in her ruthless 
belligerency, has not hesitated to inau- 
gurate the use of this horrible and nox- 
ious weapon in defiance of this latest and 
highest pronouncement of international 
law. 


“The use of gas as a weapon of defense,” 
stated Honorable John Q. Tilson, of Con- 
necticut, in an address in the House of Rep- 
resentatives, “like many of the other weapons 
now in common use in the armies of Europe, 
such as the catapult, flame projector, trench 
knife, and sling, is an inheritance from the 
early ages amplified, improved, and made more 
destructive by the aid of modern science. 

“The first recorded effort to overcome the 
enemy by the generation of poisonous and 
suffocating gases seems to have been in the 
wars of the Athenians and Spartans (431 to 
404 3B. c.), when in besieging the cities of 
Platea and Belium the Spartans saturated 
wood with pitch and sulphur and burnt it un- 
der the walls of these cities in the hopes of 
choking the defenders and rendering the as- 
sault less difficult. They also melted pitch, 
charcoal, and sulphur together in caldrons and 
blew the fumes over the defenders’ lines by 
means of bellows. 

“‘Greek fire’? was used by the Byzantine 
Greeks under Constantine about 673 a. p. to 
destroy the Saracens, and Saracens in turn 
used it as a weapon of defense against the 
Christians during the crusades. This Greek 
fire had the double advantage of being, not 
only inflammable, but also generating during 
the process of combustion clouds of dense 
blinding smoke and gas of an asphyxiating 
character. Its chemical composition was sup- 
posed to be a mixture of quicklime, petroleum, 
sulphur, and such other inflammable sub- 
stances as pitch, resin, etc. Upon the addition 
of water the slaking process which the quick- 
lime underwent generated enough heat to 
ignite the petroleum, which in turn ignited 
the resin, pitch, and sulphur. This flaming 
mixture was delivered against the enemy by 
means of fantastic syringes in the shape of 
dragons and other monsters with wide jaws. 

“The first use of gas in modern warfare 
occurred April 22, 1915, when the Germans 
liberated great clouds of gas against the Al- 
lied trenches near Ypres, with a resulting com- 
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plete demoralization of the troops and a large 
number of casualties. 

“Coincident with the use of the ‘gas cloud’ 
the Germans began to use gas also in bombs, 
hand grenades, and shells. . . . The Allies 
had to meet this problem, and they began 
meeting it at once. Some Germans were cap- 
tured who had gas masks, and in a few days 
every woman in France that could find any 
material out of which to make these things 
was making gas masks—imperfect, crude 
things at first, but they improved rapidly. A 
gas mask is absolutely necessary for the life of 
anyone who is exposed to these deadly gases.” 


A policy of “frightfulness” will de- 
feat itself. It can only invite reprisals 
and provoke retaliation. Later we must 
build anew, on surer foundations, the 
shattered fabric of international law. 


Grant of Prize Bounty to Aero- 
plane Pilots and Observers 


ON JULY 6, 1915, the German armed 
cruiser K6nigsberg was attacked in 
the Rufiji river, German East Africa, by 
two British monitors, the Severn and the 
Mersey, with the assistance of two aero- 
planes, which dropped bombs on the 
K6nigsberg and also noted the effect of 
the fire of the monitors. The K6nigsberg 
was out of sight of the monitors, and the 
observers in the aeroplanes had great 
difficulty in marking the fall of the shots 
which fell among the trees. On July 11, 
the attack was resumed and the observers 
soon directed the guns of the monitors 
to the target, and hit after hit was sig- 
naled, with the result that the Konigs- 
berg was set on fire and destroyed. 

On an application for prize bounty the 
President of the Admiralty Court (Sir 
Samuel Evans) said in Re The Ko6nigs- 
berg, L. R. [1917] p. 174: “The only 
new feature in this case—and it is a 
new feature, for it occurs for the first 
time—is that the application is made 
also on behalf of the pilots and observers 
who were serving in the aeroplanes, that 
they may be included among the persons 
who are entitled to have prize bounty 
granted and distributed. The pilots and 
observers of the aeroplanes belong to the 
Royal Naval Air Service, and it is ad- 
mitted that they were attached to the 
Severn and the Mersey for the purpose 
of this operation. It is clear also from 
the official report that the services ren- 
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dered by them were of a very valuable 
kind in bringing about the destruction 
of the German cruiser.” 

It was accordingly held that the offi- 
cers and men of the two aeroplanes were 
“present at and assisted” in the destruc- 
tion of the enemy ship and were en- 
titled to share in the prize bounty. 

This award of prize money to officers 
and men in Britain’s Aerial Navy 
calls attention to but one of the many-, 
sided activities of the aviation service. 
It has now become highly developed. 
How great has been the progress made 
since the early days of the war is shown 
by the case of Roland G. Garros, famous 
French airman, who was captured in 
April, 1915, and, upon his return to 
France after his recent escape from Ger- 
many, found that air fighting had ad- 
vanced to such an extent that he must 
“learn all over again.” 

Premier Lloyd-George, in an address 
to Parliament, termed the aviators “the 
cavalry of the air.” His tribute to this 
daring branch of the service and its 
heroic exploits is as splendid as it is de- 
served. He said: 

“High above the squalor and the mud, so 
high in the firmament that they are not visible 
from earth, they fight out the eternal issues of 
right and wrong. They are struggling there 
by day, yea, and by night, in that titanic con- 
flict between the great forces of light and of 
darkness. They fight the foe high up, and 
they fight him low down. They skim like 
armed swallows along the front, taking in 
their flights men armed with rifle and with 
machine gun. They scatter infantry on the 
march, they destroy convoys, they spread dis- 
may. Every fight is a romance, every record 
is an epic. They are knight-errants of this 
war, without fear and without reproach. They 
recall the old legends of chivalry, not merely 
by the daring of individual exploits, but by 
the nobility of their spirit, and among the 


multitudes of heroes we must continuously 
thank the cavalry of the air. 


Soldier and Sailor Insurance 


VERY American soldier or sailor lost 

on the torpedoed transport Tuscania 

was protected by the United States gov- 

ernment insurance and government com- 

pensation. This has been officially an- 
nounced by Secretary McAdoo. 

Those who had not applied for insur- 
ance were covered by the automatic in- 
surance under the law which is pay- 
able to a wife, child, or widowed mother. 
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This automatic insurance aggregates 
$4,300, netting $25 a month for 240 
months. 

Of those who had applied for and ob- 
tained insurance many had taken out the 
maximum amount of $10,000, netting 
$57.50 a month for 240 months. 

The Secretary of the Treasury has an- 
nounced that neither the soldiers, sailors, 
nor their dependents nor any beneficiaries 
under the Soldier and Sailor Insurance 
Law need employ attorneys or claim 
agents to collect insurance; that the em- 
ployment of such intermediaries is un- 
necessary and inadvisable and a needless 
expense. 

The procedure for the presentation and 
collection of insurance claims is very 
simple and the proper blanks can be se- 
cured from the Bureau of War Risk In- 
surance in Washington. The name of 
the person in the service who was killed 
or injured, and the relationship which 
he bore to the person making the claim, 
should be given. If further information 
or assistance is required by the claimant 
the Bureau of War Risk Insurance will 
gladly furnish it. 


Belgian Courts and Lawyers Go 
On Strike 


ELGIAN courts and lawyers have de- 
fied the Germans in Flanders, an 
official despatch received recently an- 
nounced. The trouble began with the in- 
stituting of proceedings in the Court of 
Appeals against the members of the 
Council of Flanders, composed of Flem- 
ish supporters of the Teutons. The Ger- 
mans ordered the Court of Appeals to 
cease its sessions, and in protest all the 
other courts adjourned and lawyers re- 
fused to appear in the courts. 
According to the Rotterdamsche Cour- 
ant, the Dutch minister at Brussels has 
energetically protested to the German au- 
thorities in Belgium against the situation 
that has arisen in consequence of the 
recent arrest and deportation of the three 
Presidents of the Brussels Court of Cas- 
sation for their action in opposition to 
the Flemish separatist movement. 
The newspaper asserts that the strike, 
started by the Brussels courts in protest 
against the German action in arresting 
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the magistrates, will spread, leaving the 
country entirely without courts of jus- 
tice. 

The Germans charge that the arrested 
magistrates had received orders from 
Havre, and therefore had been involved 
in prohibited relations with the Belgian 
government. 


Power to Prohibit Manufacture 
of Liquor for Personal Use 


"THE manufacture of wine by a person 

for his own use is held in the Wash- 
ington case of State v. Fabbri, 167 Pac. 
133, annotated in L.R.A.1918A, 416, to 
be within a statute making it unlawful 
for any person to manufacture, sell, bar- 
ter, exchange, give away, furnish, or 
otherwise dispose of, any intoxicating 
liquor or to keep any intoxicating liquor 
with intent to sell, barter, exchange, give 
away, furnish, or otherwise dispose of 
the same, the words “with intent” not re- 
ferring back to the word “manufacture.” 

“We think,” observed the court, “that 
the manufacturing of intoxicating liquor, 
though only with intent on the part of 
the manufacturer to consume it himself, 
is an offense within the plain language of 
this statute.” 

A majority of the statutes directed at 
the manufacture of intoxicating liquor 
have been aimed at the manufacture for 
commercial purposes. The right of the 
state to exercise the more extensive 
power of prohibiting the manufacture of 
liquor for the manufacturer’s own use 
has been affirmed, however, in the cases 
which have so far passed upon the ques- 
tion. 

In the early case of State v. Lovell 
(1874) 47 Vt. 493, one who was indicted 
for manufacturing intoxicating liquor 
contrary to law contended that the or- 
ganic laws of the state and the Constitu- 
tion of the United States protected him 
in the manufacture of the liquor (cider 
brandy) for his own use. In answer to 
this contention, the court states: “But 
the statute forbids the manufacture of 
distilled intoxicating liquors ; and we are 
not aware that the statute is in conflict 
with any provision of the Constitution.” 
The evidence in this case showed that the 
defendant had manufactured six or seven 
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barrels of cider brandy. There was no 
evidence offered that he had sold or in- 
tended to sell the liquor, but, on the con- 
trary, the evidence showed that there 
was no equipment or appearances indi- 
cating that the defendant was a common 
seller of intoxicating liquors. Upon this 
state of facts, the defendant requested 
the court to charge that he had the right 
to distil cider brandy for his own use 
and consumption, or for sale without the 
state of Vermont,—a request that was 
refused and the refusal sustained. 


The decision which has become a lead- 
ing one upon the power of the state to 
enact laws which restrict or totally pro- 
hibit the consumption or use of intoxi- 
cating liquors is Mugler v. Kansas 
(1887) 123 U. S. 662, 31 L. ed. 211, 8 
Sup. Ct. Rep. 273. That case, so far as 
relates to the present question, was a 
prosecution under a statute prohibiting 
the manufacturing of intoxicating liquors 
except for medical, scientific, and me- 
chanical purposes, and providing for the 
granting of licenses to manufacture for 
the excepted purposes. The defendant 
was indicted for manufacturing without 
having the license or permit required by 
the statute. After disposing of the con- 
tention as to the power of the state to 
prohibit the manufacture and sale within 
its limits, of intoxicating liquors, the 
court comes to the contention as to the 
power to prohibit the manufacture by a 
citizen for his own use. Justice Harlan, 
speaking for the Supreme Court of the 
United States, said: 


“If, in the judgment of the legislature, the 
manufacture of intoxicating liquors for the 
maker’s own use, as a beverage, would tend to 
guard the community against the evils attend- 
ing the excessive use of such liquors, it is not 
for the courts, upon their views as to what is 
best and safest for the community, to disre- 
gard the legislative determination of that ques- 
tion. So far from such a regulation having 
no relation to the general end sough to be ac- 
complished, the entire scheme of prohibition, 
as embodied in the Constitution and laws of 
Kansas, might fail, if the right of each citizen 
to manufacture intoxicating liquors for his 
own use as a beverage were recognized. Such 
a right does not inhere in citizenship. Nor 
can it be said that government interfers with 
or impairs anyone’s constitutional rights of 
liberty or of property, when it determines that 
the manufacture and sale of intoxicating 
drinks, for general or individual use, as a 
beverage, are, or may become, hurtful to so- 
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ciety, and constitute, therefore, a business in 
which no ome may lawfully engage. Those 
rights are best secured, in our government, by 
the observance upon the part of all of such 
regulations as are established by competent au- 
thority to promote the common good. No one 
may rightfully do that which the law-making 
power, upon reasonable grounds, declares to be 
prejudicial to the general welfare.” 


This theory of the United States Su- 
preme Court in Mugler v. Kansas is the 
authority largely relied upon, also, in 
State v. Marastoni (1917) 85 Or. 37, 165 
Pac. 1177, in which the constitutionality 
of statutes prohibiting the manufacture 
of intoxicating liquors for one’s own use 
is sustained. The argument in the latter 
case was that such a statute is violative 
of the 14th Amendment to the Federal 
Constitution. The court states that this 


contention is disposed of adversely in 
Mugler v. Kansas, supra, and concludes : 


“No doubt, to many of our citizens, accus- 
tomed to the use of wine as a table beverage 
to the same extent that others have used tea 
or coffee or milk, such extreme legislation may 
seem drastic and harsh. It certainly seefs so 
to the writer; but whatever may be our in- 
dividual opinions, they must yield to the man- 
dates of the law. The question is not as to 
the policy of the law, but as to the power to 
enact it, and this being found to exist, the 
judgment will be affirmed.” 


The Public Defender 


"THE annual report of the public de- 

fender of Los Angeles county, Cali- 
fornia, discloses the wide field of useful- 
ness open to such an official and the 
great social benefit derived from his 
work, 

The California statute makes it the 
duty of the public defender to safeguard 
the rights of persons accused of crime 
in the superior court who, on account of 
unfortunate circumstances or lack of 
adequate means, are unable to defend 
themselves. This duty has been dis- 
charged with a realization that the public 
defender’s office was created for the pur- 
pose of assisting the courts in adminis- 
tering justice. The aim has been to co- 
operate with the district attorney and to 
work harmoniously with him in setting 
all the facts before the court. During 
the year covered by the report, 443 ap- 
pearances in court were made in criminal 
cases. 
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“The attorneys in the district attorney’s 
office and those in the public defender’s office,” 
states Walton J. Wood, Esq., public defender 
of Los Angeles county, in his report, “are 
presenting their respective sides fairly, with- 
out indulging in the methods which have to 
some extent brought criminal practice into 
disrepute. Wherever possible the two offices 
have stipulated to ask the court to appoint 
expert witnesses who should represent both 
sides and who should be the only expert wit- 
nesses in the case. This not only saves money 
to the county, but results in fair opinions by 
disinterested witnesses. In the case of People 
v. Alvarado, charged with murder, this method 
was pursued and the defendant declared to be 
insane and sent to a state institution for the 
insane. 


“An important feature of the work of the 
office is the presentation of all the circum- 
stances of the offenses in cases where guilt is 
admitted. Seldom a case is presented in which 
there are not mitigating circumstances. If 
the court is to handle cases intelligently and 
render proper judgment, it is necessary that 
complete information be furnished. This 
necessitates a great deal of work which must 
be carefully and judiciously performed. The 
granting or refusal of probation often depends 
upon the faithfulness with which the circum- 
stances are presented to the court. 

“In a number of cases the court has made 
an order that the prisoners be released on pro- 


bation as soon as the public defender should , 


obtain work for them. Many of the prisoners 
are penniless and upon their release from jail 
have no place to go and not even the price of 
a meal. Our office has taken upon itself the 
task of securing employment for every pris- 
oner released from jail who did not have 
means of taking care of himself. In cases 
where temporary assistance was necessary we 
have found the means of keeping them on their 
feet until they obtained a fresh start. 

“An important feature of our work is the 
releasing of wages from unlawful garnish- 
ment. The law humanely allows a married 
man to retain at least one half of his last 
month’s wages for the purpose of buying ne- 
cessities of life for his children. We find, 
however, that some unscrupulous attorneys 
and collection agencies are accustomed to levy 
garnishments upon wages which they well 
know are exempt. 

“In one case a Mexican woman appeared in 
our office with a sick baby in her arms which 
she had carried to the eleventh floor of the 
Hall of Records, being ignorant and fearful 
of riding in the elevator. The wages of her 
husband, who was working for a railroad com- 
pany as a laborer, had been seized by a cred- 
itor, and the family, consisting of several 
children, were without common necessities of 
life and the sick child needed medical atten- 
tion. . We at once released one half 
of this man’s wages and assured ourselves 
that the baby received medical attention. This 
case is mentioned as an example of the ex- 
tremities to which some of the applicants at 
our office are driven. 
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“In another case a baby, which had been 
put to board by its mother with a private 
family, was detained from the mother who 
found herself without sufficient money to pay 
the small bill. A lien was actually claimed 
on the body of the child.” 


In the civil department there were 
during the year 8,231 applications for as- 
sistance, of which 2,394 were rejected, 
mainly on account of the ability of the 
applicant to employ an attorney. 


“A great many persons,” states Mr. Wood, 
“have found themselves without means to em- 
ploy attorneys to recover sums justly due, 
principally for wages. In many cases the 
claims are so small that even if an attorney 
were given the total sum involved he would 
not be properly compensated for his services, 
although upon the recovery of that amount 
depends the bread and butter of the claim- 
ant’s children. Wage earners very frequently 
find themselves entirely without remedy in the 
courts, for the reason that the remedy costs 
more than the benefits to be derived. Our 
office has made it possible for every person, 
no matter how impecunious, to obtain justice.” 


In a communication received by us 
from Mayer C. Goldman, of the New 
York bar, a prominent advocate of the 
public defender idea, he speaks of the 
progress of the movement as follows: 


“The growth of the public defender idea 
during the past few years throughout the 
United States is significant of the general 
awakening to the necessity of affording a 
‘square deal’ in the criminal courts to all 
classes of accused persons. 

“By legislative enactment or local provision, 
the office of public defender has been estab- 
lished in Los Angeles, Portland (Oregon), 
Omaha, Pittsburg, Minneapolis, Norfolk, At- 
lanta, Hartford, Bridgeport, Columbus 
(Ohio), Houston, Evansville, Denver, and 
Wilmington (North Carolina). 

“Public defender bills are pending, or will 
be introduced, in numerous state legislatures, 
and vigorous movements supported by leading 
citizens have been launched in many of our 
large cities, looking towards the creation of 
this new office. 

“In New York city, ‘the Voluntary Defend- 
ers’ Committee,’ organized and financed by a 
group of public-spirited individuals, is fur- 
nishing paid counsel to indigents accused of 
crime. While this plan is fundamentally un- 
sound in that it substitutes charity for justice, 
—and is a private instead of a public function, 
—it is an eloquent tribute to the force of the 
public defender sentiment and is unquestion- 
ably a step in the evolution towards public 
defense. 

“All of these various activities prove con- 
clusively that the time is past when the public 
defender movement can be regarded as the 
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hobby of so- -called ‘sentimental reformers.’ 
Modern society is recognizing the fact—as did 
many older civilizations—that accused persons 
are legally entitled to a proper and adequate 
defense. The state must safeguard innocence, 
as well as punish guilt. Otherwise, our highly 
prized ‘presumption of innocence’ is a mean- 
ingless phrase.” 


The volume and character of the work 
performed by the Los Angeles public de- 
fender is a potent argument in favor of 
the appointment of such an official in all 
the large centers of population. 


Weight of Expert Testimony as 
to Handwriting 


"THE bulk of the precedents in the past 

regarding the weight of testimony as 
to the genuineness of documents has been 
against the experts, although there has 
been a distinct tendency in the direction 
of recognizing the force and value of this 
testimony. The American and English 
Encyclopedia of Law, citing for its au- 
thority the case of Strong v. Brewer, 17 
Ala. 706, says : 


“Upon principle, therefore, as well as from 
the necessity of the case, proof of handwriting, 
under proper restrictions, is, as has been seen, 
everywhere admitted. Moreover, as has been 
well said, it seems that this kind of evidence, 
like all other probable evidence, admits of 
every degree of certainty, from the lowest pre- 
sumption to the highest moral certainty.” 


In the recent case of Baird v. Shaffer, 
101 Kan. 585, 168 Pac. 836, expert tes- 
timony was in conflict with the testimony 
of three alleged eyewitnesses. A jury 
found the will to be a forgery and the 
court sustained the finding, saying: 


“Where the signature to a will is a forgery 
and where the attesting witnesses have the 
hardihood to commit perjury, it is difficult to 
see how the bogus will can be overthrown ex- 
cept by expert and competent opinion evidence 
tending to show that the pretended signature 
is not that of the testator, but spurious. The 
rule contended for by appellants would fre- 
quently baffle justice and give judicial coun- 
tenance to many a high-handed fraud.” 


The most conspicuous case of this 
character in the books, however, is prob- 
ably that of People v. Storrs, 207 N. Y. 
147, 100 N. E. 730, Ann. Cas. 1914C, 
196, 45 L.R.A. (N.S.) 860, in which six 
witnesses testified that they saw a certain 
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signature actually signed, as is recited 
in the opinion, and a jury, after expert 
testimony and opinion testimony were 
given, decided the signature was a for- 
gery. The verdict was affirmed in 152 
App. Div. 901, 136 N. Y. Supp. 1144, 
only one judge dissenting on the ground 
that the verdict was “against the weight 
of evidence.” The case was reversed by 
the court of appeals on the grounds of 
exclusion of evidence, but not on the 
grounds that the verdict was against the 
weight of evidence. 


Who May Grant Immunity to a 


Witness 


JUSTICE of the peace, acting as 
coroner at an inquest for murder, is 


A 


_ held to be without power to compel a 


witness to answer questions which might 
incriminate such witness, in Faucett v. 
State, 10 Okla. Crim. Rep. 111, 134 Pac. 
839, annotated in L.R.A.1918A, 372, and 
is without power to grant immunity to 
any witness for answering self-incrim- 
inating questions. 


It is uniformly held that the state may 
contract with a criminal for his exemp- 
tion from prosecution, if he shall honest- 
ly and fairly make a full disclosure of 
the crime. This, it has been said, is on 
the ground of public policy, it being 
argued that it is necessary for the detec- 
tion and punishment of crime for the 
state to resort to criminals themselves for 
testimony with which to convict their 
confederates, and that, although such a 
course offers a premium to treachery, 
and sometimes permits the more guilty 
to escape, it tends to prevent and break 
up combinations by making criminals 
suspicious of each other, and it leads to 
punishment of guilty persons who would 
otherwise escape. And, in fact, the only 
difficulty in the matter seems to be as to 
the method by which the state may ex- 
tend the promised and earned immu- 
nity. In other words, the important 
question is as to who may grant the im- 
munity. Upon this point there is con- 
siderable difference of opinion. 

The weight of authority is to the ef- 
fect that a district or prosecuting attor- 
ney has no authority to make a binding 
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agreement or contract that, if a person 
charged with an offense would testify 
against others, he should be exempt from 
all criminal liability, at least without the 
court’s advice or consent, and in some 
jurisdictions even though the agreement 
or understanding with the prosecuting 
attorney was approved by or known to 
the court, and especially where the pro- 
ceedings for the granting of immunity to 
witnesses have become the subject of 
statutory regulation and such statutes do 
not extend the authority to prosecuting 
attorneys. 


But other cases have gone so far as to 
hold that a prosecuting attorney may, 
without leave of the court, promise im- 
munity to a witness. 


Some question has also been made as 
to whether or not agents of the govern- 
ment other than the prosecuting attor- 
ney or the trial court may grant im- 
munity to a witness against the use of 
his testimony. Thus, it has been ruled 
that a committing magistrate, even with 
the assent and concurrence of the prose- 
cuting attorney, cannot validly promise 
immunity from prosecution and convic- 
tion to a person under arrest, if he will 
testify against the others accused, es- 
pecially where the proceedings for the 
granting of immunity to witnesses are 
regulated by statute, and no provision 
is made for the granting thereof by a 
committing magistrate. So, a justice of 
the peace, acting as such or as a coroner, 
is without power to grant immunity to 
any witness for answering self-incrim- 
inating questions. Likewise, a grand 
jury has no power to grant any witness 
immunity on account of any testimony 
given before that body. Nor can either 
police officers or a sheriff grant immu- 
nity from prosecution to one of two or 
more persons accused of a crime on con- 
dition of confession and readiness to be- 
come a witness against the others ac- 
cused, at least where the promise was 
made without the authority of the prose- 
cuting attorney ; and such a promise can- 
not be pleaded in bar of an indictment 
for the crime. 

In recent years a great many general 
statutes have been enacted and consti- 
tutions adopted wherein the enacting or 
adopting states have expressly promised 
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immunity against successful prosecution 
of one giving self-incriminating testi- 
mony, but these statutes are such as 
to render unnecessary the contracting for 
immunity, in consequence of which ques- 
tions as to who may contract or give im- 
munity do not arise. 


Rights of Army Automobiles 


RMY orders issued indicate the de- 
termination of military authorities 
to prevent interference by state or munic- 
ipal police with army automobiles.. In- 
structions to the drivers of army cars 
contained in the order direct that, where 
a police officer stops an army car be- 
cause of failure to bear a state license, 
the ownership and use of the car by the 
government be explained. 

The order is issued in connection with 
instructions that military cars will bear 
only the legend “For the Quartermaster 
Corps,” with the initials QO. M. C. U. S. 
A. and the number of the machine un- 
derneath, or similar tags for ordnance, 
medical, engineer, or signal corps cars. 
It is not proposed to attach in addition 
any state registration or municipal iden- 
tification tag. 

Drivers of military cars are directed to 
observe regulations as to speed and traf- 
fic scrupulously. Is is stipulated, also, 
that none of these instructions apply to 
private cars of army officers, and the use 
of special tags marked “U. S. Army” on 
private cars is forbidden, the order as- 
serting that such cars fall within state 
laws. 


Liability of Master for Inten- 
tional Killing or Injury of 
Servant by a Third Person 


AN INTERSTATE carrier, main- 

tained a large freight house having 
many doors. It was known there were 
persons about the freight house at dif- 
ferent times of the night watching for an 
opportunity to steal property in the car- 
rier’s care. At the close of business each 
day, it was the duty of an employee 
known as the door man to close all doors 
and bolt them. A night watchman of the 
freight house was employed, and his du- 
ties were to look after and protect the 
property in the carrier’s custody. The 











first duty of the watchman, on coming 
into the building in the evening, was to 
see that all doors were closed and bolted, 
but this duty had not been communicated 
to the person acting in that capacity. At 
1:05 a. M., while going his rounds, the 
watchman discovered that one of the 
doors was open. Suspecting the pres- 
ence of an intruder, he commenced to 
draw his revolver, when he was shot in 
the arm by which he carried his lantern, 
by a man who escaped through the open 
door hourly since 7:05 of the evening 
door hourly since 7:05 of the evening 
before, and the door had been closed. 
Assuming the door man failed to bolt the 
door, it is held in Fraser v. Chicago, R. 
I. & P. R. Co. 101 Kan..122, 165 Pac. 
831, L.R.A.1917F, 749, the action 
brought by the watchman against the 
carrier to recover damages for the per- 
sonal injuries sustained, that the omis- 
sion merely created a condition which 
made entrance into the building less diffi- 
cult, and that the cause of the watch- 
man’s injury was the independent, un- 
related, criminal act of the intruder, who 
used the door to gain admission to the 
building. 

A case presenting an analogous situa- 
tion, and which sustains the foregoing 
decision, is Drake v. Topeka R. Co. 
(1915) 96 Kan. 727, 153 Pac. 539, 
L.R.A.1916E, 332, which held that the 
railroad company was not liable for an 
injury to its conductor inflicted by a 
drurken passenger who became incensed 
when, because of his behavior, he was re- 
monstrated with, as was the conductor’s 
duty under the rules promulgated by the 
company. The injury in each case was 
held to be proximately caused by the ma- 
licious act of the person inflicting it, and 
not, as alleged in the Fraser Case, by a 
negligent act in leaving a door unbolted, 
nor, as alleged in the Drake Case, by the 
promulgation of the rules by the com- 
pany. That in each case the injury was 
one which the employee might reason- 


Case and Comment 


“~e 






ably have expected might happen from 
the nature of the employment seems to 
have been an element entering into, if 
not the basis of, the decision. Thus, in 
the Drake Case the court stated that it 
was impossible to see how the conductor 
could have taken the employment with- 
out incurring the danger incident to all 
conductors from drunken and disorderly 
passengers who now and then infest the 
cars of common carriers. And to the 
same purport is the statement in the 
Fraser Case, that the watchman accepted 
employment as part of the barricade 
against theft, and not as a thing to be 
surrounded by an impregnable barricade ; 
that he was a guard over property, and 
not a thing to be guarded. 


In Thomas v. Sloss-Sheffield Steel & 
I. Co. (1905) 144 Ala. 188, 39 So. 715, 
an action to recover for death of one 
employed to guard the shaft of a mine 
to prevent escape of convicts, as result 
of being shot by a life termer attempting 
to escape, the complaint, which alleged 
that the proximate cause of the death 
was the negligence in permitting lad- 
ders to be left in the shaft, by which 
the convict could climb up to the sur- 
face, also in permitting a dangerous life 
termer to have a firearm, and in failing 
to search him for firearms; was held not 
to state a cause of action, as there was 
an intervening, independent, and efficient 
cause of the injury complained of be- 
tween the alleged negligence and the in- 
jury, and the damages were too remote. 


A different situation is presented, dis- 
tinguishable from that presented in the 
Fraser and Drake Cases, where an em- 
ployer knowingly exposes an employee to 
personal danger from felonious or tor- 
tious designs of a third person, which 
are not to be expected from the nature 
of the employment, without acquainting 
the employee of such danger. The gen- 
eral rule in such cases is that the em- 
ployer is liable for the consequences. 
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We are indebted to W. O. Hart, 


following interesting communications: 


Marriage by Telephone. 


Editor Cas—E anp CoMMENT:— 

Regarding a recent marriage said to have 
been performed by telephone in Louisiana, I 
beg to state that an examination of the law 
of Louisiana on the subject inevitably leads to 
the conclusion that such a marriage is abso- 
lutely null and void. 

The law of Louisiana, article 90 of the Re- 
vised Civil Code, reads as follows: 

“As the law considers marriage in no other 
view than that of a civil contract, it sanc- 
tions all those marriages where the parties, 
at the time of making them, were: 

“1. Willing to contract; 

“2. Able to contract; 

“3. Did contract pursuant to the forms and 
solemnities prescribed by law.” 

Article 105 provides what the solemnities of 
a celebration of marriage are, as follows: 

“The marriage must be celebrated in pres- 
ence of three witnesses of full age, and an 
act must be made of the celebration, signed 
by the person who celebrates the marriage, 
by the parties and the witnesses.” 

It is true that the supreme court in some 
cases has decided that the preparation of the 
act referred to in the article above mentioned 
is not sacramental, but these are old cases, 
and are not well reasoned, and are in the 
very teeth of the law; but, be this as it may, 
the court has never decided that the first 
clause of this article must not be expressly 
complied with, that is, “The marriage must 
be celebrated in presence of three witnesses of 
full age;” therefore, it is perfectly apparent 
that both parties must be present with the 
witnesses before the judge or other officer 
who celebrates the marriage, otherwise it can- 
not be said to have been celebrated in the 
presence of three witnesses. And why this 
1s sO sacramental is shown by the fact that 
one ground for the nullity of marriages in 
Louisiana is a mistake in the person, and it 
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can be readily seen how such a mistake might 
easily occur if both parties were not present 
at the celebration of the marriage; the person 
who spoke over the telephone might not be 
the person the other party intended to marry, 
or there might be a substitution, and fraud 
could easily be practised on one or both par- 
ties by such a method of celebrating marriages. 
The marriage contract is too solemn and too 
sacred to be entered into under such circum- 
stances. The judge or minister can only cele- 
brate a marriage upon complying with the reg- 
ulations of the law, and a marriage performed 
without such regulations should and can have 
no validity. Such a marriage was recently 
performed in Georgia, and in a letter to “Case 
AND COMMENT,” January number, page 660, 
Mr. H. G. Bell, member of the bar of that state, 
gives an opinion that the marriage so per- 
formed was valid, but while such a marriage 
may be valid in Georgia, I am sure that it is 
not valid in Louisiana. 


Recall, Initiative, and Referendum in 
Louisiana. 


Editor Cas—E anp CoMMENT :— 

Supplementing the very interesting and val- 
uable article in the January number of your 
magazine, entitled “The Tools of Democracy,” 
I beg to give you the following information 
regarding the recall, the initiative, and the 
referendum in this state: 

The first time these new agencies of govern- 
ment appeared in this state, as far as I am 
advised, was in the Commission Charter of 
the city of New Orleans, Act 159 of 1912, 
approved by the governor July 11, 1912, sub- 
ject, however, to the ratifieation of the peo- 
ple of the city of New Orleans at a special 
election to be held on Tuesday, August 28, 
1912. At this election the act was approved 
by a very large majority. 

Section 27 of the act is in these words: 
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“The mayor and commission council may be 
removed from office or recalled therefrom in 
the manner now or hereafter provided by the 
Constitution.” The Constitution at that time 
in force contained no provision for the recall 
of officers of any kind, but there was then 
pending in the general assembly a proposed 
constitutional amendment, which finally passed 
the general assembly and became Act No. 235, 
and was submitted to the voters of the state 
in the election of November, 1912, and was 
rejected. 

This amendment provided in § 1: “That 
any officer of this state, except the judges of 
the various courts of record, and the judges 
of the various city courts throughout the state, 
and the justices of the peace and any officer 
of any district, judicial or otherwise, and any 
officer of any parish, or ward thereof, that 
any officer of any municipality or ward there- 
of, may be recalled by a majority of the 
voters of the state, district, judicial or other- 
wise, parish or ward of a parish, municipality 
or ward of a municipality, at any election 
called, conducted, and held as hereinafter pre- 
scribed.” 

This same Commission Charter, §§ 34-36 
(§ 34 being erroneously given as 24 in the 
printed act, page 274), provided for the initia- 
tive and referendum, requiring in each case a 
petition signed by 30 per cent of the regis- 
tered voters qualified on the registration books 
at the date of the last preceding general elec- 
tion. To put the referendum into effect, a 
petition was required to be presented to the 
council—in ten days from the final passage of 
the ordinance sought to be referred back to 
the people. Considering the large percentage 
of voters required for these proceedings, this 
law has never been invoked since adopted. I 
believe that, in some of the cities and towns 
of the state outside of the city of New Or- 
leans, there are provisions for the initiative, 
referendum, and recall, but I do not think 
that they have ever been invoked. 

By Act No. 309 of the Legislative Session 
of 1914 an amendment was proposed to article 
233 of the Constitution, providing for the 
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recall in the same general words as before 
quoted from the Act of 1912. 

At the congressional election of 1914 this 
amendment was adopted by vote of 23,208 and 
7,650 against. It requires as signers to the 
petition 25 per cent of the registered voters 
qualified to vote at the last general election, 
and has never been put into effect, probably 
by reason of the large number of signers 
required for a petition. 

It has several times been discussed in news- 
papers and otherwise, but that is as far as it 
has gone. 


Writing and Reporting Opinions. 


Editor Case AnD CoMMENT:— 

I have read with much interest your “Sym- 
posium on Writing and Reporting Opinions,” 
as contributed by the able judges in March, 
1918, Case anp CoMMENT, and it occurred to 
me that the statutes or constitutions of the 
various states of the Union and the Federal 
statute on this subject might prove interesting 
and profitable reading to the subscribers of 
CasE anpD CoMMENT. The Constitution and 
statute of West Virginia on the subject is as 
follows: 

“When a judgment or decree is reversed or 
affirmed by the supreme court of appeals, every 
point fairly arising upon the record of the case 
shall be considered and decided; and the rea- 
sons therefor shall be concisely stated in writ- 
ing and preserved with the record of the case; 
and it shall be the duty of the court to pre- 
pare a syllabus of the points adjudicated in 
each case concurred in by the three judges 
thereof, which shall be prefixed to the pub- 
lished report of the case.” Code W. Va. ch. 
135, § 22. 

There is an interesting observation on this 
subject found in the preface to Lord Coke’s 
Report, volume 2, which might be interesting 
to the readers of Case anp CoMMENT. 


H. L. Hammons. 
West Union, W. Va. 
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Say and do everything according to soundest reason.—Marcus Aurelius. 


Alien enemy — arrest and detention 
— habeas corpus. In ex parte Graber 


recently decided by Judge Clayton in the 
U. S. District Court for the Northern 
Division of the Middle District of Ala- 
bama, it is held that a citizen of the Aus- 
tro-Hungarian Government who has not 
become an American citizen by natural- 


ization, became upon the American dec- 
laration of war against Austria an alien 
enemy, although he had declared his in- 
tention to become a citizen of the United 
States. 

It is further held that the power con- 
ferred upon the President by U. S. Rev. 
Stat. § 4067, Comp. Stat. 1916, § 7615 to 
direct the manner and degree of the re- 
straint to which alien enemies shall be 
subject is not limited by the authority, 
conferred upon’ courts of the United 
States having criminal jurisdiction, un- 
der U. S. Rev. Stat. § 4069, Comp. Stat. 
1916, § 7615, to cause alien enemies to 
be apprehended and confined, since the 
last section merely provides an additional 
method of dealing with alien enemies. 

This decision further holds that the 
action of the President under U. S. Rev. 
Stat. § 4067, Comp. Stat. 1916, § 7615, 
determining that an alien enemy should 
be restrained of his liberty is final and 
conclusive and cannot be reviewed on 
habeas corpus. 


Assignment — of agency contract. 
That the employer cannot assign a con- 


tract appointing an agent for sale of 
sewing machines which requires him to 
guarantee his sales and be responsible 
for collections is held in Standard Sew- 
ing Mach Co. v. Smith, 51 Mont. 245, 
152 Pac. 38, L.R.A.1918A, 292. 


Assignment — of book accounts — 
validity. No assignment, it is held in 
Taylor v. Barton-Child Co. 228 Mass. 
126, 117 N. E. 43, L.R.A.1918A, 124, 
can be made of future book accounts of 
an established business, which will be 
enforced in equity against the bankruptcy 
trustee of the assignor. 


Touching assignments of property to be 
thereafter acquired, not under any existing 
contract, the court in O’Neil v. William B. H. 
Kerr Co. (O’Neil v. Helmke) (1905) 124 
Wis. 234, 70 L.R.A. 338, 102 N. W. 573, said: 
“The legal effect of transactions like this has 
often been discussed and considered by the 
courts, resulting in conflicting conclusions up- 
on the subject. There is practical unanimity 
of opinion that in law there is no transfer of 
title or interest to such property; but the 
courts are not agreed upon the question 
whether such an agreement creates a lien of 
an equitable character attaching to and bring- 
ing the property within the terms of the agree- 
ment upon the property coming into existence 
and possession of the party attempting to 
transfer it.” 

In Taylor v. Barton-Child Co. the court 
refers to the difference of opinion on the sub- 
ject. This decision is in conformity with 
the views announced in several other juris- 
dictions. 


Automobile — avoiding injury to 
children. A person who drives so dan- 
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gerous a machine as an automobile 
through the principal street of a large 
city upon a bright, dry day, and who sees, 
at a distance of 150 feet in front of him, 
two boys, aged ten and twelve years re- 
spectively, trailing in a soap box wagon 
behind an ice wagon, should take such 
precautions in his driving, it is held in 
Albert v. Munch, 141 La. 686, 75 So. 
513, annotated in L.R.A.1918A, 240, as 
that, in no event or situation conceivable 
to an intelligent man, will he run over 
and kill the boys. 


Bank — appropriating deposit to 
debt. A bank to which a depositor owes 
a matured debt may appropriate a gen- 
eral deposit of the debtor to payment of 
the debt; but it has no right so to appro- 
priate or apply a deposit made by the 
debtor for a known special purpose, or 
under a special agreement that it may be 
checked out or withdrawn for specific 
purposes, it is held in the West Virginia 
case of Lutz v. Williams, 91 S. E. 460, 
accompanied by supplemental annotation 
in L.R.A.1918A, 76. 


Bank — contract to care for will — 
breach — liability. That a national 
bank cannot, under the Federal statutes 
providing for its creation, defining its 
powers, and requiring a report of its ob- 
ligations, enter into a contract to take 
a will into its custody and deliver it at 
the death of testator, a breach of which 
will render it liable in damages, is held 
in the Washington case of Myers v. Ex- 
change Nat. Bank, 164 Pac. 951, which 
is accompanied in L.R.A.1918A, 67, by 
a note on the power of a national bank 
to receive special deposits. 


Bank — guaranty — liability. A na- 
tional bank which, in pursuance of an 
agreement with its debtor that he will 
apply the proceeds of a loan upon his in- 
debtedness to the bank, guarantees the 
payment of said loan at maturity is held 
liable to the lender for the amount re- 
ceived by it in the execution of its agree- 
ment, even though such guaranty be be- 
yond its powers under the National 
Banking Act, in the Oklahoma case of 
Oklahoma City Nat. Bank v. Ezzard, 159 
Pac. 267, accompanied by supplemental 
annotation in L.R.A.1918A, 411. 


Case and Comment 


This case applies the doctrine that where 
the bank has reaped advantage as a result of 
making the guaranty, it cannot avail itself of 
the plea of ultra vires to defeat its liability, at 
least to the extent of the benefit which it has 
received, where the alleged right of recovery 
is not based upon the guaranty, but is, for 
instance, grounded upon implied contract. 


Banks — special deposit — fund to 
pay contractor. A special deposit to 
which the depositor is entitled as against 
a receiver of the bank is held effected in 
the Mississippi case of Sawyer v. Con- 
nor, 75 So. 131, by placing in the bank 
the proceeds of an insurance policy on 
a building with the statement that they 
were for the special purpose of paying 
the contractor for making the repairs, 
and with the refusal to have them placed 
to depositor’s general or savings account, 
and which the bank receipts for as sp. 
dept. Supplemental annotation on the 
question as to when a bank deposit is 
special accompanies the foregoing case 
in L.R.A.1918A, 61. 


Carrier — stop-over — filing sched- 
ules. Before a special privilege to stop 
cattle in transit to test a market en route 
can be granted by a railroad company, it 
is held necessary in Mollohan v. Atch- 
ison, T. & S. F. R. Co. 97 Kan. 51, 154 
Pac. 248, annotated in L.R.A.1918A, 175, 
that the tariffs and schedules pertaining 
thereto must be filed with the Public 
Utilities Commission and be open to all 
shippers on equal terms. 


There are a number of decisions in line with 
this case. Thus, privileges accorded on ship- 
ments in transit which affect the value of the 
service performed must be published in the 
tariff, and reparation based on breach of con- 
tract for a privilege which is not published in 
the tariff must be denied. Shiel v. Illinois C. 
R. Co. (1907) 12 Inters. Com. Rep. 210. 

So, the privilege of stopping hogs in transit 
in order that they may be sorted and recon- 
signed to favorable markets under the through 
rates from point of origin cannot be enforced 
against carriers in favor of any single point 
or shipper, in the absence of lawfully estab- 
lished tariffs, making such privilege open to 
the public at large. Ibid. 

And a contract by a railroad company’s 
agent whereby a shipper of syrup was given 
the privilege of stopping the car at an inter- 
mediate point to have the opportunity to un- 
load and sell a part of the shipment is in- 
valid though based on a consideration, where 
the railroad company’s schedules of rates did 
not provide for any such stop-over privileges, 
although the schedules for other commodities 
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did provide for stop-over privileges, since no 
other shipper of syrup could have demanded an 
extension of that privilege to the shipment of 
his commodities. Bergin v. Missouri, K. & 
T. R. Co. (1912) — Tex. Civ. App. —, 150 
S. W. 1184. The court said: “Such a service 
requires that the car containing the freight 
should be taken out of the train in which it 
had been carried, and switched to a position 
where it would not interfere with the regular 
traffic. It also involves the detention of a 
car as a place for storing the goods during 
that time, thereby depriving the carrier of its 
use in the course of its business; and after 
the time for the stop-over had expired, the 
car would again have to be incorporated into 
another train and hauled to its destination at 
the same rate. If a carrier should grant this 
privilege to one shipper and refuse it to an- 
other, it would be guilty of an unjust dis- 
crimination.” 

The Mississippi supreme court, however, 
said in Laurel Cotton Mills v. Gulf & S. I. 
R. Co. (1904) 84 Miss. 339, 66 L.R.A. 453, 
37 So. 134, that it would not presume that a 
contract with reference to milling in transit 
between a carrier and a shipper, which is valid 
in itself, violated the filed schedule, in the ab- 
sence of anything in the contract or pleading 
to indicate that it did so. 


Cemetery — equitable lien against 
lot. That no equitable lien or mortgage 
can be charged upon or enforced against 
a lot in a public cemetery for material 
purchased to improve and beautify the 
lot is held in the Alabama case of Ker- 
lin v. Ramage, 76 So. 360, annotated in 
L.R.A.1918A, 142. 


Chattel mortgage — effect of death 
of mortgagor before recording. A chat- 
tel mortgage filed for record after the 
death of the mortgagor and the appoint- 
ment of an administrator for his estate is 
held void as to the creditors of the estate, 
in Spokane Merchants’ Asso. v. First 
Nat. Bank, 86 Wash. 367, 150 Pac. 434, 
annotated in L.R.A.1918A, 323, which 
further holds that a creditor of a chattel 
mortgagor who has merely secured the 
allowance of his claim by the mortgagor’s 
administrator cannot maintain an action 
to set aside the mortgage for failure to 
record in time. 

The court observes: “But even though the 
mortgage is void as to creditors, it does’ not 
follow that the appellant can maintain this ac- 
tion. It is only creditors who have acquired 
some right to the specific property covered by 
the mortgage, or some form of lien thereon, 
that can question the right of the mortgagee to 
foreclose against the mortgaged property. 
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Commissions — jurisdiction — status 
and rights as stockholder. The Penn- 
sylvania Commission, it is held in the 
Pennsylvania case of Terry v. Terry- 
town Teleph. Co. P.U.R.1918A, 486, has 
no jurisdiction to determine the status 
and rights of one claiming to be the 
owner of a share of stock of a mutual 
telephone company. 


Consolidation, merger, and sale — 
price — value — excess to be amor- 
tized. A public utility was authorized to 
purchase the plant of another public 
utility at a price in excess of the value 
of the physical property, on condition 
that the difference between the sale price 
and the fair value found by the Com- 
mission should be amortized out of net 
income over a period of years, in the 
Illinois case of Re Stark County Power 
Co. P.U.R.1918A, 224. 


Constitutional law — police power 
— regulating billboards. The erection 
of any billboard or signboard over 12 
square feet in area in any block in which 
one half of the buildings on both sides 
of the street are used exclusively for 
residence purposes, without first obtain- 
ing the written consent of the owners 
of a majority of the frontage on both 
sides of the street in such block, may be 
prohibited, it is held in Thomas Cusack 
Co. v. Chicago, 242 U. S. 526, 61 L. ed. 
472, 37 Sup. Ct. Rep. 190, L.R.A.1918A, 
136, in the exercise of state’s police pow- 
er, and such prohibition works no denial 
to a corporation engaged in outdoor ad- 
vertising of either the due process of law 
or equal protection of the laws guaran- 
teed by the 14th Amendment of the 
Federal Constitution. 


Constitutional law — requiring clear- 


ance letter. A statute requiring corpo- 
rations to give clearance letters to em- 
ployees leaving their service is held not 
unconstitutional class legislation in the 
Missouri case of Cheek v. Prudential 
Ins. Co. 192 S. W. 387, L.R.A.1918A, 
166; nor does it deprive corporations of 
the liberty to contract without due proc- 
ess of law, nor does it interfere with the 
constitutional right of free speech. 
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Contract — advertising — circula- 
tion. A contract entered into between a 
manufacturer and the publisher of a 
magazine for the insertion of an adver- 
tisement at a specified price, by the terms 
of which the publisher guaranteed a 
specified average circulation per month 
to be computed on the basis of the num- 
ber of copies sold and delivered to paid 
subscribers and to news agencies, exclu- 
sive of returns by the latter and of copies 
given away, will not be construed, it is 
held in Cream of Wheat Co. v. Arthur 
H. Crist Co. (decided by New York 
Court of Appeals, Feb. 15, 1918) as en- 
titling the publisher to include in the 
monthly circulation copies of the maga- 
zine sent to persons who had subscribed 
and paid for some previous year but who 
had not discontinued their subscriptions 
and whose names had not been written 
off by the publisher. 


Covenant — restrictions — use of 
building by religious order. The occu- 
pation of a residence by twelve or fifteen 
members of a religious order in garb, 
who have a small altar in one room where 
religious services are conducted every 
morning, and the occasional use of the 
building for inducting novices into the 
order before invited guests, and the as- 
sembling of children in it on Sunday 
afternoons, are held not a violation of a 
covenant that the building shall be used 
for residence purposes only, in the Wash- 
ington case of Hunter Tract Improv. Co. 
v. Catholic Bishop Corp. 167 Pac. 100, 
L.R.A.1918A, 297. 


Damages — destruction of building 
— salvage. Ordinarily the measure of 
damages for the destruction of a building 
by fire arising from negligence is the ac- 
tual cash walue of the building at the 
time of the loss, but if such destruction 
be not total, or if there be salvage re- 
covered from the building greater in 
value than the cost of removing and sav- 
ing it, the value of such salvage, it is 
held in the Oklahoma case of Chicago, 
R. I. & P. R. Co. v. Quigley, 156 Pac. 
669, annotated in L.R.A.1918A, 273, 
must be deducted from the entire cash 
value of the building in ascertaining the 
damages for which the tort-feasor is 
liable. 


Case and Comment 


This case in applying in an action to recover 
for the negligent destruction of property the 
rule applied in insurance cases that in meas- 
uring the damages the net value of any pos- 
sible salvage should be deducted has the sup- 
port of the few cases which have considered 
this question. 


Death — survival of action — right 
of parents — fraud. That a man’s mis- 
representation of the age of his son, to 
secure employment for him, will bar his 
recovery under the Survivor Statute 
naming him as beneficiary, for the pain 
and suffering of the boy from an injury 
resulting in death, and caused by the em- 
ployer’s negligence, is held in the Wash- 
ington case of Crevelli v. Chicago, M. & 
St. P. R. Co. 167 Pac. 66, L.R.A.1918A, 
206. 

Neither in the foregoing case nor in Swope 
v. Keystone Coal & Coke Co. L.R.A.1917A, 
1128, which also held that the consent of the 
father to the employment of a boy in violation 
of a statute precluded recovery by the admin- 
istrator for the benefit of the father, does it 
appear that any negligence or fault was 
charged against the employer other than the 
violation of the statute itself. It would seem 
that a different question would have been pre- 
sented if there had been a ground of liability 
independently of the employment of a boy 
below the statutory age. 

It will be observed that the opinions in 
both cases treat the father’s consent to the 
employment of the boy, or his misrepresenta- 
tion as to his age, as contributory negligence 
on his part, and discuss its effect as such up- 
on the right to recover. 


Discrimination — water rates — 
summer residents. Summer residents, 
it is held in the New Jersey case of Long 
Branch v. Tintern Manor Water Co. 
P.U.R.1918A, 178, should not be com- 
pelled to pay larger water rates than all 
year around customers, merely because 
the former make an increased water sup- 
ply necessary. 


Easement — grant of right of way — 
necessary use — scope. A grant with 
a lot located on a highway of the “nec- 
essary use of a right of way from a line” 
across remaining land of the grantor “as 
now used” and the exception in a grant 
of the servient tenement of the right of 
way as now used are held in Crosier v. 
Shock, 213 Mass. 253, 100 N. E. 607, 
annotated in L.R.A.1918A, 260, not to 
limit the grant to a way of necessity or 
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to the existing mode of use, but the 
gtantee may make such use of it as is 
reasonably necessary to the full enjoy- 
ment of his premises. 


In this case it is held that a necessary right 
of way “as now used” would include the use 
of an automobile, although the deed of right 
of way was prior to the general use of auto- 
mobiles, and that the words, “as now used,” 
related to the location of the way, and not to 
vehicles. 

So, in Trenton v. Toman (1908) 74 N. J. 
Eq. 702, 70 Atl. 606, it was held that an auto- 
mobile is a carriage within the meaning of a 
covenant in a deed in 1858 reserving a strip 
of land for a carriageway forever. 

A vehicle or form of conveyance is held not 
necessarily excluded from a private right of 
way because it did not exist at the time the 
right was acquired, in Trenton v. Toman 
(1908) 74 N. J. Eq. 702, 70 Atl. 606; Dand 
v. Kingscote (1840) 6 Mees. & W. 174, 151 
Eng. a. 370, 2 Eng. Ry. & C. Cas. 27, 
9 L. J. Exch. N. S. 279. 


Evidence — burden of proof — 
wrongfulness of killing. To justify a 
recovery of damages against one who 
admits that he shot another to death, but 
who offers a reasonable and unim- 
peached explanation of the killing as in 
self-defense, it is held in Welch v. 
Creech, 88 Wash. 429, 153 Pac. 355, an- 
notated in L.R.A.1918A, 353, that plain- 
tiff must show by independent testimony 
that it was wrongful. 


Even after allowing for the tendency of the 
courts to employ the phrase “burden of proof” 
without explaining whether it is used merely 
in the sense of the necessity of going forward 
with the evidence, or in the sense of the neces- 
sity of establishing the point in question by a 
preponderance of the evidence, the weight of 
authority in civil cases seems to be opposed 
to the view of the majority opinion in Welch 
v. Creech, that the burden of proof does not 
rest upon the defendant to prove self-defense, 
or justification by the preponderance of the 
evidence. In other words, the majority of the 
cases which have passed on the point seem to 
support the view taken by the dissenting opin- 
ion in the Welch Case that justification or 
self-defense in case of an intentional killing 
is an affirmative defense, and that in conse- 
quence the burden of establishing the same 
by a preponderance of the evidence rests upon 
the defendant. There are, however, but few 
civil cases that have expressly passed upon the 
question, and, as pointed out in the majority 
opinion in the Welch Case, some of these cases 
appear to have been influenced by criminal 
cases adopting this view, contrary to the doc- 
trine, supported by the weight of authority, 
that the defendant in a criminal case need only 
raise a reasonable doubt as to whether he 
acted justifiably or in self-defense. 
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Evidence — declarations — suicide. 
Declarations by one subsequently killed 
on a railroad track that when he got 
ready to go he would throw himself in 
front of a train and that one on the track 
at the point where he was killed could not 
be seen by the engineer are held not ad- 
missible in evidence as tending to show 
suicide in Greenacre v. Filby, 276 Ill. 294, 
114 N. E. 536, L.R.A.1918A, 234. 


Fraud — right to maintain action — 
performance by plaintiff. One induced 
by fraud to enter into a contract for the 
purchase of real estate is held not bound 
to perform on his part as a condition to 
maintaining an action for deceit, in the 
Rhode Island case of Moran v. Tucker, 
101 Atl. 327, L.R.A.1918A, 99. 


Fraud — waiver. One who executes 
a contract for the purchase of real es- 
tate, and pays a part of the consideration 
in cash and part by notes secured by a 
mortgage, and on the same day ascer- 
tains that the vendor has fraudulently 
represented the quantity of land con- 
veyed, is held in Van Natta v. Snyder, 
98 Kan. 102, 157 Pac. 432, annotated in 
L.R.A.1918A, 102, not to waive her right 
to recover damages for the fraud, by 
the fact that she occupied the premises 
and thereafter paid some of the notes. 


In one sense contracts for the sale of real 
estate to be paid for in instalments, where the 
vendee is given possession of the premises dur- 
ing the period of the payment, are execu- 
tory, in another they are executed, especially 
where under the terms thereof nothing further 
is to be done under the contract, in order to 
render it — and binding, except the pay- 
ment of purchase price and the conveyance of 
the premises. Where the vendor in a contract 
of this character has been guilty of fraud, 
the vendee by carrying out — of the 
contract, with knowledge of the fraud, has 
been held not to waive the right to recover 
damages for the fraud, although the contrary 
has been held in a case where the vendee had 
gone into possession of the land and made 
improvements on it prior to ascertaining the 
fraud. In this case the court regarded the 
contract as executory, and applied the general 
rule applicable to executory. contracts. 


Highway — collision with obstruc- 
tion above street — negligence. One 
is held negligent in Marshall & E. T. R. 
Co. v. Petty, 107 Tex. 387, 180 S. W. 
105, annotated in L.R.A.1918A, 192, in 
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riding a horse at a walk in daylight along 
a highway running under a bridge, the 
presence of which he has discovered, 
where the headway has been reduced by 
the washing of earth into the roadway, 
so as to be less than his height on horse- 
back, without stooping or attempting to 
avoid collision with the bridge, and there- 
fore cannot recover damages for his in- 
jury due to such collision, although 
tracks in the roadway show that it is 
in use. 


While in most of the cases involving in- 
juries to persons from striking against bridges 
or other objects tag over highways, 
unlike Marshall & E. R. Co. v. Petty, the 
question of rte alt negligence is left to 
the jury, they cannot be said to be in conflict 
with that case as they involved different cir- 
cumstances; and that case expressly declares 
that an attempt to pass under the bridge know- 
ing it to be as low as it was would not of 
itself constitute negligence. 


Husband and wife — contract to pay 
upon giving cause for divorce. A con- 
tract between a man and wife looking to 
the dismissal by her of a divorce action, 
that in case he gives her further cause 
for divorce he will pay her a stated sum, 
provided that no sum shall be payable 
in case she gives him cause for divorce, 
is held not against public policy but en- 
forceable, in the California case of Bow- 
den v. Bowden, 167 Pac. 154, accom- 
panied by supplemental annotation in 
L.R.A.1918A, 380. 


Injunction — against enforcement of 
rule by cotton gin. One engaged in 
buying cottonseed in a particular locality 
is held entitled in the Alabama case of 
Tallassee Oil & Fertilizer Co. v. Hollo- 
way, 76 So. 434, L.R.A.1918A, 280, to 
an injunction against the enforcement by 
a corporation having the right of eminent 
domain, and having a virtual monopoly 
of the ginning business in that locality, 
of a rule that it will gin cotton only for 
those who will sell their seed to it. 


A diligent search has disclosed no case pre- 
cisely in point with the foregoing decision in 
its holding that the business of cotton gin- 
ning is affected with a public interest, and 
subject as such to public regulation. Such a 
character has, however, been denied to the 
business of cotton compressing, in Ladd v. 
Southern Cotton Press & Mfg. Co. (1880) 53 
Tex. 172. 
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Insurance — acknowledgment of pre- 
mium — effect. Section 6515 of the N. 
D. Compiled Laws of 1913 provides as 
follows: “An acknowledgment in a pol- 
icy of the receipt of premium is conclu- 
sive evidence of its payment, so far as 
to make the policy binding, notwithstand- 
ing any stipulation therein that it shall 
not be binding until the premium is actu- 
ally paid.” A policy contract of insur- 
ance contained an acknowledgment of re- 
ceipt of premium as of date April 30, 
1913. It is held in Donahue v. Mutual 
L. Ins. Co. 37 N. D. 203, 164 N. W. 50, 
annotated in L.R.A.1918A, 300, that the 
policy, having after the date thereof been 
delivered, became effective and binding, 
so far as the payment of premium is 
concerned, on and after the 30th day of 
April, 1913, notwithstanding the actual 
payment of premium was at a later date. 

Under this statute it has been decided that 
where a policy acknowledges receipt of the 
premium the insurer cannot show that the 
policy was not binding from the date stated, 
although it was dated back so that the insured 
could obtain a smaller premium rate. Har- 
rington v. Mutual L. Ins. Co. (1911) 21 N 
D. 447, 34 L.R.A.(N.S.) 373, 131 N. W. 246. 

And under a similar statute in Palmer v. 
Continental Ins. Co. (1901) 132 Cal. 68, 64 
Pac. 97, the insurer was held estopped by the 
recital of payment in the policy from disput- 
ing payment to avoid liability. 

And a provision of this kind contained in 
a statute declaring that all kinds of insur- 
ance are subject to its terms has been held 
applicable to mutual companies, so that such 
a company cannot, to avoid liability, question 
the payment of a premium which is acknowl- 
edged in a policy. Peever Mercantile Co. v. 
State Mut. F. Asso. (1909) 23 S. D. 1, 119 
N. W. 1008, 19 Ann, Cas. 1236, affirmed on re- 
hearing in (1910) 25 S. D, 406, 127 N. W. 559. 

And i hasse v. a Reserve Fund 
L. Ins. ‘Co. (1911) 27 S. D. 70, 129 N. W. 
568, and Noble v. Kansas City L. Ins. Co. 
(1914) 33 S. D. 458, 146 N. W. 606, recitals 
in the policies were held to constitute an ac- 
knowledgment of the receipt of the first pre- 
mium within the above statute, and the in- 
surers were held precluded from showing non- 
payment. 


Insurance — insurable interest — as- 
signee of option. One holding as secu- 
rity for a debt an assignment of an option 
to purchase real estate is held to have 
an insurable interest in the buildings 
thereon if his security is increased by 
their presence in the Michigan case of 
Crossman v. American Ins. Co. 164 N. 
W. 428, annotated in L.R.A.1918A, 390. 
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This case appears to be the first direct 
decision on the question. 


Judgment — for seduction — action 
for breach of promise. A judgment in 
tort for seduction is held a bar to a sub- 
sequent action between the same parties 
for breach of promise of marriage in the 
Washington case of Rieger v. Abrams, 
167 Pac. 76, annotated in L.R.A. 1918A, 
362, where the seduction was effected by 
the promise. 


Judgment — who bound — after- 
born children. That after-born children 
will be bound by a decree construing a 
will and quieting title in a proceeding in 
which every living person having an in- 
terest in the property was a party is held 
in the Iowa case of Buchan v. German- 
American Land Co. 164 N. W. 119, 
L.R.A.1918A, 84. 


Jury — constitutional rights — in- 
sanity. A commission, it is held in the 
Texas case of White v. White, 196 S. 
W. 508, annotated in L.R.A.1918A, 339, 
cannot be substituted for a jury to deter- 
mine a question of sanity under a con- 
stitutional provision that the right of 
trial by jury shall remain inviolate, when 
such questions were determined by a jury 
at the time the Constitution was adopted. 


Landlord and tenant — action for 
possession. Where possession of the 
demised premises is withheld from the 
lessee, it is held in Cooper v. Gordon, 
37 N. D. 247, 164 N. W. 21, that he may 
maintain an appropriate action against 
any person, including the lessor, who so 
wrongfully withholds the possession 
from him. In this case the court de- 
cided that the lessee may assert his right 
to such possession by a statutory action 
to determine adverse claims. The sub- 
ject of a lessee’s remedy to secure pos- 
session is treated in the note appended to 
the foregoing decision in L.R.A.1918A, 
52. 


Landlord and tenant — burning of 
property — liability of tenant. That a 
tenant may, if guilty of negligence in 
the case of the leased premises, be liable 
to his landlord for their loss by fire, 
even though the lease contains a provi- 
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sion that at the end of the term he shall 
yield possession “subject to loss by fire,” 
is held in Brophy v. Fairmont Creamery 
Co. 98 Neb. 307, 152 N. W. 557, an- 
notated in L.R.A. 1918A, 367. 


The basis for the decision in this case is not 
revealed. Reasoning from the principle of 
the common law and general principles of 
construction will, however, furnish a basis 
for the decision. Stated in general terms, 
the reasoning leading to the conclusion might 
be as follows: (1) The parties contracted in 
the light of and with reference to the com- 
mon-law rule that the tenant is liable for in- 
juries to or the destruction of the property 
caused by his negligence, but is not liable 
beyond ordinary repairs if no negligence is 
proved; (2) the purpose and effect of a cove- 
nant to deliver up the premises in as good re- 
pair as they were at the beginning of the term 
is to increase the tenant’s liability beyond 
what it would be at common law; (3) there- 
fore, an exception in the covenant cannot re- 
duce the tenant’s common-law liability, but 
merely prevents an increase thereof by the 
covenant in respect to the particular matter 
contained in the exception. 


Marriage — within prohibited time 
after divorce — validity. Under chap- 
ter 70 of the N. D. Session Laws of 
1901, which provides that the effect of a 
judgment decreeing a divorce is to re- 
store the parties to the state of unmar- 
ried persons, except that neither party to 
a divorce may marry within three months 
after the time such decree is granted, a 
marriage contracted by a divorced person 
less than three months after the decree 
was rendered is not void, and it is held 
in the North Dakota case of Woodward 
v. Blake, 164 N. W. 156, L.R.A.1918A, 
88, that it may not be assailed collaterally 
upon probate of such person’s estate. 


Master and servant — killing by man- 
ager — liability. One is held not liable 
in the Alabama case of Wells v. Hen- 


derson Land & Lumber Co. 76 So. 28, 
for the act of his manager in charge of 
the construction of a railway in killing 
a person employed to perform a portion 
of the work, as a result of a quarrel 
over whether or not the latter had per- 
formed his contract, the killing taking 
place after the quarrel had ceased and 
deceased had left the place where it oc- 
curred. Supplemental annotation on the 
liability of a master for injuries inflicted 
upon an employee, maliciously or in 
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sport, by another employee, is appended 
to the foregoing case in L.R.A.1918A, 
115. 


Master and servant — workmen's 
compensation — children. A child of 
a deceased workman, who is living with 
and supported by a stranger at the time of 
the workman’s death, is held not depend- 
ent upon him within the meaning of the 
Workmen’s Compensation Act, in Rob- 
erts v. Whaley, 192 Mich. 133, 158 N. 
W. 209, L.R.A.1918A, 189; which fur- 
ther holds that illegitimate children liv- 
ing with and supported by a workman at 
the time of his death are dependent upon 
him and entitled to compensation there- 
for. 


Master and servant — workmen's 
compensation — insane wife. The in- 
sane wife of a workman, confined in an 
asylum and cared for at public expense, 
is held not a dependent entitled to com- 
pensation for his death under the Work- 
men’s Compensation Act in Roberts v. 
Whaley, 192 Mich. 133, 158 N. W. 209, 
L.R.A.1918A, 189. 


Municipal corporations — billboards 
— esthetic taste. The power of a mu- 
nicipality to regulate billboards is in- 
cluded in the power to abate nuisances, 
but cannot be exercised, it is held in the 
Florida case of Anderson v. Shackel- 
ford, 76 So. 343, L.R.A.1918A, 139, to 
the extent of depriving one of the legit- 
imate use of his property, merely because 
such use offends the esthetic tastes of 
other people in the community. 


Municipal corporations — rat proof- 


ing ordinance — validity. | Ordinance 
No. 2512, Commission Council Series, of 
the City of New Orleans, providing for 
the rat proofing of all buildings and struc- 
tures, etc., in said city, for the purpose 
of better preventing the introduction and 
spread of bubonic plague, is held, in New 
Orleans v. Beck, 139 La. 595, 71 So. 883, 
L.R.A.1918A, 120, to be a constitutional 
and valid exercise of the police power of 
the state in the, interest of the health of 
the people. 

The case of New Orleans v. Sanford, hold-- 


ing the original rat proofing ordinance un- 
constitutional, is reported in L.R.A.1916A, 
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1228, with an annotation following the same 
at page 1239. As intimated in that annota- 
tion, the new ordinance eliminated the objec- 
tions which the court found to the earlier 
ordinance, and the later ordinance has now 
been upheld in the foregoing decision. 


Public improvements — sidewalk as- 
sessment — cemeteries. A _ statutory 
provision for the assessment of the cost 
of a sidewalk upon the lots in front of 
which it is laid, or upon abutting prop- 
erty, is held in the lowa case of Northern 
Light Lodge, No. 156, I. O. O. F. v 
Monona, 161 N. W. 78, annotated in 
L.R.A.1918A, 150, to apply in case of a 
corporation which has obtained land for 
a cemetery and sold the lots abutting on 
the street, only to the lots so abutting, 
and not to the cemetery as a whole, al- 
though the corporation retains general 
control and management of the cemetery, 
with power to adopt rules for its care, 
ornamentation, and improvement. 


This holding is supported by State, Mt. 
Pleasant Cemetery Co., Prosecutor, v. Newark 
(1887) 50 N. J. L. 66, 11 Atl. 147, holding it 
erroneous to assess for a street improvement 
an entire strip of cemetery property where 
the charter of the cemetery company provided 
for the conveyance of burial lots to the pur- 
chaser in fee, and previously to the assessment 
the larger part of the strip had been conveyed 
away for burial lots, the only authority which 
the cemetery company could exercise over the 
portion conveyed being the right to enter up- 
on it for the purpose of keeping the grounds 
in repair. 

But in Buffalo City Cemetery v. Buffalo 
(1871) 46 N. Y. 503, commented upon in 
Northern Light Lodge v. Monona, it is held 
that the expense of a sidewalk should be as- 
sessed against the cemetery association as 
owner of the whole cemetery, the effect of a 
conveyance, under the statute from which the 
association derived its powers, being only to 
confer upon the holder of a lot the right to 
use it for the purpose of interments. The 
court observes that no such estate is granted 
as makes the lot holder an owner in such 
sense as to exclude the general proprietor- 
ship of the association. he association re- 
mains the owner in general, and holds that 
relation to the public and to the government ; 
while, subject to this, the individual has a 
right, exclusive of any other person, to bury 
upon the subdivided plat assigned to him. He 
holds a position analogous to that of a pew 
holder in a house for public worship. It is a 
right exclusive of any other of the congrega- 
tion, but subject to the right of the religious 
corporation, which represents the ownership 
of the property to the public, and is the legal 
owner of the fee of the property. This being 
so, the court can see no error in assessing 
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the expense of a sidewalk to the whole prop- 
erty, and to the association as owner, by one 
description including the whole. 


Public service corporations — bank- 
ruptcy e — duty of purchaser to 
operate. That the purchaser at bank- 
ruptcy sale of the assets of a corporation 
erganized to furnish light to a munici- 
pality and having a franchise to use the 
streets for that purpose may be com- 
pelled to perform the duties of the cor- 
poration, at least, where his refusal to 
do so is for the purpose of creating a 
monopoly, is held in State ex rel. Howie 
v. Benson, 108 Miss. 779, 67 So. 214, 
annotated in L.R.A.1918A, 264. 

It is a general rule upheld by the great 
weight of authority that a public utility fran- 
chise passes to a grantee or assignee, carrying 


any burden which inhered in the grant of the 
franchise. 


Public service corporations — private 
contract to furnish light — effect. A 
corporation, organized under a charter 
authorizing only mining and sale of coal 
and the exercise of rights incidental to 
such business, but nevertheless engaged 
in the work of supplying, from an elec- 
trical plant installed and maintained pri- 
marily for the operation, by electric pow- 
er, of its mining machinery and the light- 
ing of its stores, offices, and tenement 
houses, electricity for lighting purposes, 
to practically all such persons resident 
within the incorporated town in which its 
stores and offices are located as apply for 
such service, at uniform rates of com- 
pensation, wiring their buildings for its 
use, and furnishing them fixtures there- 
for, is held a public service corporation, 
in Wingrove v. Public Service Commis- 
sion, 74 W. Va. 190, 81 S. E. 734, anno- 
tated in L.R.A.1918A, 210, to be within 
the meaning of the Public Service Cor- 
poration Act, chap. 150, Code of 1913 
(§§ 636-656), and so much of its busi- 
ness as is of such public nature is sub- 
ject to control and regulation by the 
Public Service Commission, under au- 
thority conferred by said act. 

This decision is in line with the general rule, 
supported by the great weight of authority, 
particularly the more recent decisions, that a 
company which devotes its property, wholly or 
in part, to a public service, becomes a public 


utility, subject to public regulation ; and it is 
immaterial that such public service is inci- 
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dental, auxiliary, or secondary to another busi- 
ness conducted by it, which is admittedly pri- 
vate, and for which the company was pri- 
marily organized. 


Public utilities — conducting tele- 
phone business — handling of tele- 
graph messages. That the transmission 
of public telegraph messages over the 
private telephone line of a railroad com- 
pany constitutes the transaction of a 
telephone business, which cannot be 
carried on without the consent of the 
California Commission, is held in the 
case of Colorado River Teleph. Co. v. 
California Southern R. Co. P.U.R. 
1918A, 375. 


Rates — minimum charge — gas. 
Apartment house consumers receiving 
gas from a single service through a bank 
of meters, it is held in the California 
case of San Francisco v. Pacific Gas & 
E. Co. P.U.R.1918A, 506, should bear a 
smaller amount of the consumer charge 
than consumers having individual serv- 
ice connections. 


Rates — telephones — classification 
of service. That a telephone company 
should classify its service into main-line 
business, party-lirie business, town-resi- 
dence and rural party-line service, and 
establish rates for each, instead of 
having the same rate for all classes of 
service, is held in the South Dakota case 
of Re Bradley-Crocker Teleph. Co. 
P.U.R.1918A, 24. 


Release—by intermediate contractor 
— effect on rights of subcontractor. 
An insolvent intermediate contractor, it 
is held in the Maryland case of Arthur 
v. Morrow, 101 Atl. 777, annotated in 
L.R.A.1918A, 400, cannot under the Stat- 
ute of 13 Eliz. chap. 5, release his claim 
against the principal contractor without 
consideration so as to defeat the rights 
of a subcontractor who performed the 
work. 


Release — employer — effect in 
favor of surgeon. A release by an in- 
jured employee in consideration of a sum 
paid by his employer, which is recited to 
be in full settlement of any and all claims 
of every kind, and which expressly in- 
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cludes claims for surgical and other ex- 
penses arising or to arise out of any and 
all personal injuries sustained while in 
the employment prior to the date of the 
release, is held a bar to an action against 
the employer’s surgeon for malpractice 
in the treatment of the injury in Martin 
v. Cunningham, 93 Wash. 517, 161 Pac. 
355, annotated in L.R.A.1918A, 225. 

This decision follows Ross v. Erickson 
Constr. Co. (1916) 89 Wash. 634, L.R.A. 
1916F, 319, 155 Pac. 153, which held that, un- 
der the compensation law of that state, if com- 
pensation has been made for an injury no ac- 
tion can be maintained by the employee against 
the employer or a surgeon who was secured 
by the employer with funds contributed by 
employees. 

The above cases appear to be in conflict 
with Viita v. Fleming (1916) 132 Minn. 128, 
L.R.A.1916D, 644, 155 N. W. 1077, which held 
that a settlement between plaintiff and his em- 
ployer under the Workmen’s Compensation 
Act, by which the employer was released from 
all claims on account of the injury, did not 
operate as a settlement or release of any claim 
for malpractice which plaintiff might have 
against the physician who treated him under 
an arrangement with the employer by which 
a certain sum was deducted each month from 
the pay of the employees and turned over to 
the physician, the court taking the position 
that the employer was not liable for any mal- 
practice or negligence on the part of the phy- 
sician it employed to treat its employees, but 
that its duty was discharged when it selected 
a competent physician. 


Reparation — jurisdiction of com- 
mission — failure to furnish low-rate 
service within reasonable time. The 
New York Commission for the first 
district has no power to award repara- 
tion to an electric consumer on account 
of the utility’s failure to install within a 
reasonable time a requested service carry- 
ing a lower rate, it is held in the New 
York case of Columbus Circle Realty 
Co. v. New York Edison Co. P.U.R. 
1918A, 110. 


Replevin — against cotenant. That 
replevin lies by one tenant in common of 
a mass of wheat against the cotenant to 
recover his share where the latter re- 
pudiates the joint tenancy and converts 
the whole mass to his own use is held in 
the Oregon case of Halsey v. Simmons, 
166 Pac. 944, L.R.A. 1918A, 321. 


Security issues — sale at public auc- 
tion — amortization of discounts. The 
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securities of a public utility should be 
sold at public auction to the highest bid- 
der, it is held in the Indiana case of Re 
Hydro Electric Light & P. Co. P.U.R. 
1918, 325, where a Commission has au- 
thorized a rate sufficient to provide for 
the amortization of discounts in their flo- 
tation, and for the further reason that 
the benefit of an accrued commercial 
value should be realized in part by the 
community as well as by the company. 


Service — telephones — itemized 
bill of messages sent. A telephone com- 
pany handling a great number of calls 
each day in a large city will not be re- 
quired to furnish its subscribers month- 
ly itemized bills of local messages for 
which a charge has been made, it is held 
in the New York case of Tracy v. New 
York Teleph. Co. P.U.R.1918A, 128, 
where it would impair the service by re- 
quiring a great amount of additional 
work, and would not result in greater 
accuracy than the present method of re- 
cording messages by pressing an electric 
button connected with a recording ma- 
chine. 


Service — telephones — method of 
recording messages. The method of 
recording messages employed by the New 
York Telephone Company by having the 
operator press an electric button con- 
nected with a recording machine as soon 
as a call has been completed was found 
by the New York Public Service Com- 
mission for the Second District, in the 
New York case of Tracy v. New York 
Teleph. Co. P.U.R.1918A, 128, to be as 
nearly accurate as any registering system 
which depends in any degree upon the ac- 
curacy of the people operating it. 


Valuation — gas lamps for use of 
which rental is charged. That the value 
of commercial arc gas lamps owned and 
installed by the utility to meet electric 
competition, for the use of which a rental 
is charged in addition to the regular 
rates for gas consumed, should not be 
included in the capital investment neces- 
sary or used to serve the public, is held 
in the California case of San Francisco 
v. Pacific Gas & E. Co. P.U.R.1918A, 
506. 
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Valuation—going value—promotion 
— consolidated utility. That the time 
and money expended in the promotion of 
the enterprise, the cost of securing and 
retaining customers, losses during early 
years, and the increased value due to the 
consolidation of separate plants into one 
concern, are items that must be consid- 
ered in fixing the value of the plant of 
a consolidated company for rate-making 
purposes, is held in the Pennsylvania su- 
perior court case of Ben Avon Borough 
ot Valley Water Co. P.U.R.1918A, 


Valuation — investment in excess of 
present needs — parallel water mains. 
Full value, rather than the value of the 
present use, should be allowed in a rate 
valuation for parallel water mains of a 
consolidated company, it is held in the 
Pennsylvania superior court case of Ben 
Avon Borough v. Ohio Valley Water Co. 
P.U.R.1918A, 161, where the mains are 
useful for present operation in the case 
of trouble with the other mains, and for 
future development of the territory. 


Vendor and purchaser — what is 
merchantable title. A title which has 
been perfected by judicial decree in one 
who has contracted to sell the property is 
held to be merchantable in the Iowa case 
of Buchan v. German-American Land 
Co. 164 N. W. 119, L.R.A.1918A, 84. 


Water — weakening ice used for 
highway — duty. A riparian owner on 
a navigable river, it is held in the Mich- 
igan case of Parsons v. E. I. Du Pont 
De Nemours Powder Co. 164 N. W. 413, 
annotated in L.R.A.1918A, 406, may be 
found negligent in failing to give warn- 
ing or to construct a barrier when he 
turns warm water into the stream to 
such an extent as to weaken the ice so as 
to render it dangerous to persons at- 
tempting to travel upon it for business 
or pleasure. 


Will — bequest of things — what 
passes. A will giving testatrix’s jewelry 
and other personal things to her sisters 
is held in Re Arnold, 240 Pa. 261, 87 Atl. 
590, annotated in L.R.A.1918A, 220, to 
pass stocks, bonds, and cash to them, to 
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the exclusion of her brothers, where it 
was her habit to speak of such property 
as her “things.” 


There is no uniform rule, to determine the 
construction of the words “things,” “anything,” 
“everything,” or “other things,’ as used in a 
devise or legacy, since the language is to be 
construed to effectuate the intention of the 
testator, if this may be done without doin 
violence to the ordinary meaning of the word, 
and, of course, the intention of the testator 
is to be determined from the will as a whole, 
and, in proper cases, by the aid of extrinsic 
evidence. 


Will — right to disinherit illegitimate 
child. A statute giving one the right to 
dispose of all his property by will is held 
in the Iowa case of Lepper v. Knox, 161 
N. W. 454, annotated in L.R.A.1918A, 
43, to empower him to disinherit illegiti- 
mate children, although another statute 
provides that they shall inherit from him 
when the paternity is proven during his 
life or they have been recognized by him 
as his children. 


The cases considering the right of an il- 
legitimate child subsequently legitimated by its 
parent, where the latter has failed to provide 
for the child in his will, assume the rule to 
be in accordance with the holding of the court 
in the foregoing decision that the effect of 
recognizing the child is to confer upon it 
equal rights of inheritance but no greater 
rights than it would have had had it been 
born in lawful wedlock. 


Workmen's compensation — acci- 
dental discharge of gun — injury aris- 
ing out of employment. Injury to an 
employee riding on a wagon loaded with 
tools for digging post holes, which serv- 
ice he is to perform, by the accidental 
discharge, by a jolt of the wagon, of a 
gun belonging to a fellow employee and 
placed on the wagon with his employer’s 
consent, to enable such employee to hunt 
after working hours, is held not to arise 
out of the employment, within the oper- 
ation of the Workmen’s Compensation 
Act, in the California case of Ward v. 
Industrial Acci. Commission, 164 Pac. 
1123, L.R.A.1918A, 233. 


Workmen's compensation — attempt 
to change working place — effect. An 
injury to a workman in a dyehouse in 
attempting to crawl over dye tubs to 
open, for procuring fresh air, windows 
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which the master had nailed down for 
the purpose of preventing such act by 
employees, is held not to arise out of his 
employment, within the meaning of the 
Workmen’s Compensation Act, in Re 
Borin, 227 Mass. 452, 116 N. E. 817, 
L.R.A.1918A, 217. 


Workmen's compensation — em- 
ployee going for pay — injury growing 
out of employment. An employee of a 
logging camp which is near a town where 
the company’s office is located, and be- 
tween which and the logging camp em- 
ployees are furnished transportation by 
the company on trains used in its busi- 
ness, is held in Hackley-Phelps-Bonnell 
Co. v. Industrial Commission, 165 Wis. 
586, 162 N. W. 921, L.R.A.1918A, 277, 
to be an employee of the company when 
on a train going to the office for his pay 
after notifying the company that he in- 
tends to lay off a few days and receiving 
his time slip, and an injury received 
through the negligent management of the 
train grows out of his employment. 


Workmen's compensation — fall on 
ice — arising out of employment. An 
injury to a salesman whose duties require 
him to travel about the country on cars 
and call on customers, caused by slipping 
on ice in the street when walking to the 
place where he expected to board a car 
from a customer’s residence, is held not 
to arise out of his employment within 
the meaning of the Workmen’s Compen- 
sation Act, in Re Donahue, 226 Mass. 
595, 116 N. E. 226, L.R.A.1918A, 215. 


Workmen's compensation — pneu- 


monia — accident. Pneumonia con- 
tracted by a member of the fire depart- 
ment from becoming wet in the perform- 
ance of his duties is held not to result 
from an accident, within the meaning of 
the Workmen’s Compensation Act, in 
the Michigan case of Landers v. Muske- 
gon, 163 N. W. 43, L.R.A.1918A, 218. 


Case and Comment 


This decision appears to be against the 
weight of authority. See the cases set out 
in L.R.A.1916A, page 36, notes 39 et seq., and 
the discussion in L.R .A.1917D, at page 106. 
Particular attention is called to the decision 
of the English cout of a vale in Barbeary 
v. Chugg. &L. J. K B.N-S a ey 
N. S. 797, 31 Tine LR iS SEW OCC 
Se, in which it was held that a pilot who, 
after taking a ketch out of the harbor, jumped 
into the boat from the ketch, and, in so doing, 
upset the boat and got wet up to the thighs, 
= contracted sciatica, was injured by acci- 

ent. 

In Landers v. Muskegon, the evidence was 
to the effect that, on the occasion in question, 
the firemen got wetter than usual, and this 
was due to the fact that the fire was in a 
boat, and, owing to the peculiar situation of 
the boat, considerable of the water was dashed 
back upon the firemen and they all became 
very wet. The case also showed that the fire- 
men were on duty for nearly twelve hours be- 
fore the fire was extinguished. It seems very 
clear that, under the decisions referred to, the 
severe wetting, and the long period of time 
in which the firemen were compelled to be 
in that condition, might very properly have 
been considered an accident. Certainly, if 
the position of firemen necessarily or or- 
dinarily carried with it the necessity of being 
drenched to the skin and of working in that 
condition for a period of twelve hours, there 
would be very few applicants for such posi- 
tion. 


Workmen's compensation—railroad 
auditor leaving train to assist person 
injured. A clerk in the auditing depart- 
ment of a railroad who is traveling un- 
der orders to check up the accounts of 
an agent at a station on the road is held 
in the California case of Northwestern 
P. R. Co. v. Industrial Acci. Commission, 
163 Pac. 1000, L.R.A.1918A, 286, not to 
be acting in the course of his employment 
within the meaning of the Workmen’s 
Compensation Act in leaving the train 
when it injures a passenger attempting 
to board it, even though he intends to 
aid in caring for the injured man if 
called upon to do so, so as to be entitled 
to compensation if injured when attempt- 
ing to re-enter the train. 





Among the New Decisions 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Admiralty — seamen’s wages and 
master’s disbursements — maritime 
liens — subrogation. Persons in the 
position of volunteers who make pay- 
ments in discharge of seamen’s wages 
and master’s disbursements do not there- 
by acquire the maritime liens which the 
seamen and master had in respect there- 
of. The Petone, L. R. [1917] Prob. 198. 


Carriers — sudden start of street car 
while passenger is in act of boarding 
— res ipsa loquitur. Proof that while 
the plaintiff was in the act of boarding 
defendant’s electric street car it gave a 
lurch or jolt forward, throwing her to 
her knees and causing the injury com- 
plained of, is sufficient, in the absence of 
proof on behalf of the defendant that it 
was without fault, to warrant a finding 
for the plaintiff. Johnson v. Halifax 
Electric Tramway Co. 51 N. S. 274, 36 
DL. RS 


Conflict of laws — recognition of for- 
eign law — German ordinance sus- 
pending running of interest. A German 
ordinance forbidding the transmission 
of funds to British territory and post- 
poning the satisfaction of claims relating 
to property in favor of persons or cor- 
porate bodies having their domicil or 
place of business in British territory, and 
further providing that “no interest can 
be claimed in respect of the period during 
which the postponement continues,” will 
not be recognized by the British courts 
so far as it operates to extinguish all 
German liability for conventional inter- 
est, since it is not conformable to the 
usage of nations. Re Fried Krupp Ac- 
tien-gesellschaft [1917] 2 Ch. 188. 


Landlord and tenant — covenant by 
lessee not to sublet without consent — 
further sublease by sublessee as breach. 
A covenant by a lessee for himself and 


his assigns, that he will not sublet or part 
with possession of the premises without 
the consent of the lessor, is held in Mac- 
kusick v. Carmichael [1917] 2 K. B. 581, 
not to be violated where a sublessee fur- 
ther sublets with the consent of the les- 
see but without the consent of the lessor ; 
the fact of the lessee consenting to the 
further sublease and thereby allowing the 
further sublessee to take possession of 
the premises not amounting to a parting 
with the possession by the lessee or his 
assigns so as to constitute a breach of 
his covenant not to part with the posses- 
sion without the lessor’s consent. 


Principal and agent — commercial 
traveler — right to commission on or- 
ders after termination of employment. 
One who has agreed to solicit orders for 
another’s goods during an indefinite peri- 
od, for which he is to receive a commis- 
sion both on the original orders and on 
“repeats on any accounts introduced by” 
him, is, notwithstanding the termination 
of the relation, entitled to a commission 
on orders, whenever received, from cus- 
tomers introduced by him. Levy v. 
Goldhill [1917] 2 Ch. 297. 


Wills — validity of gift to Secular 
Society — public policy. A bequest for 
the benefit of the Secular Society, the 
main object of which, as stated in its 
memorandum of association, is “to pro- 
mote the principle that human 
conduct should be based upon natural 
knowledge, and not upon supernatural 
belief, and that human welfare in this 
world is the proper end of all thought 
and action,” is not invalid, notwithstand- 
ing such object amounts to a negation of 
all religion, including the Christian reli- 
gion, as governing human _ conduct. 
Bowman v. Secular Soc. [1917] A. C. 
406. 





The world is a comedy to those who think, a tragedy to those who feel.— Walpole. 


One Way. Road Commissioner— 
“But who is to pay for such a fine road 
as you propose?” 

Citizen—“The motorists. It will tempt 
them to break the speed laws and their 
fines will pay for the road.”—Boston 
Transcript. 


Jury Disagreed. On the floor of a 
deserted jury room were found recently 
twelve slips of paper which represented 
a ballot. The vote stood as follows: 
6, Guilty; 3, Gilty; 3, Gildy. 


Innocence Not a Shield. A Southern 
newspaper contains the following item: 
“Joe Odom was acquitted of violating 
the prohibition law, and was sentenced to 
pay a fine of $100 or serve three months 
at hard labor; the balance of the fine 
to be suspended during good behavior on 
payment of $50.” We shudder to think 
of what might have been inflicted upon 
Joe had he been convicted instead of ac- 
quitted. 


The Usual Form. A “fureign” cor- 
poration was suing to collect an account 
from a “prominent citizen” of an adjoin- 
ing county’ who had several times been 
acquitted on criminal charges by his 


loyal friends. The plaintiff’s attorney 
was informed that he was wasting his 
time, as no jury would ever find a ver- 
dict against the defendant. But the un- 
disputed evidence established his liability, 
and the court charged the jury that if 
they believed the evidence they must find 
a verdict for the plaintiff for the amount 


sued for and interest. After an hour 
the jury returned with this verdict, “We 
the jury find the defendant not guilty as 
charged in the indictment.” 


May a Receiver Conduct Horse Rac- 
ing? This novel question was presented 
in Gordon v. Business Men’s Racing 
Asso. 140 La. 674, 73 So. 768, where it 
was contended that the business of the 
defendant corporation could not be con- 
ducted by a receiver, for the reason that 
the conducting of such a business (horse 
racing) would be beneath the dignity of 
the court acting through one of its offi- 
cers. 

“The answer to this,” observed the 
court, “is that, if the business of the de- 
fendant cannot be conducted legally, the 
functions of the receiver will have to be 
confined to winding up the affairs of the 
defendant, and that, if it can be con- 
ducted legally, the conducting of it can- 
not be beneath the dignity of the court.” 


An Old One Revised. Just as Bill 
Sikes, professional cracksman, was 
creeping from the dining-room window 
of our puzzle editor’s private house, the 
owner grasped his ankle. 

“Kamerad!”’ squeaked Sikes. 

“T only desire to put a question to 
you,” said the puzzled editor, who was 
suffering from insomnia. “What I want 
to know is this: If a thief is busily en- 
gaged plying his trade up in our attic, 
could he be truthfully said to be above 
doing wrong actions?’ — Pittsburg 
Chronicle-Telegraph. 
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The Retort Courteous. George Ade 
had finished his speech at a dinner party, 
and, on seating himself, a well-known 
lawyer arose, placed his hands deep into 
his trousers pockets, as was his habit, 
and laughingly inquired of those present : 

“Doesn’t it strike the company as a 
little unusual that a professional humor- 
ist should be funny ?” 

When the laugh had subsided Ade 
drawled out: 

“Doesn’t it strike the company as a 
little unusual that a lawyer should have 
his hands in his own pockets ?” 


Information Bureau. One of our 
readers sends us the following copy of 
letter and paper which recently came to 
his office, and he adds incidentally, that 
“no fee was inclosed for advice as to 
whether or not the corporation was prop- 
erly formed.” 


MCkenzie Ala Jan 21 1918 
Loyer Hamilton 
We is riting to you for advise and 
sending our constitution to you for you to 
examon it and see is it perficion to be 
recorded and if it is all rite let us know 
what it will cost us to have it recorded. 
Let me here from you at once. 
(Signed) RS 


L. & U. Socity, 
known as the love and union socity to 
cair for the sick and visit the sick. and 
pay sick benefict as the L and U S by 
law provides and bury the dead all money 
must be kept in the bank the treasure 
must give a $200. bond no money paid 
out of treasure except for sickness are 
death taxation can be made on members 
to pay officers grone peaples Joining fees 
$1.00 monthly dues 25ct berrel $30. 
Children under 12 years old 
Joining fees 25ct 
Monthly dues 15ct 
Berrel benefict for children $124 
President. 
vice President. 
Treasure. 
Chaplan. 
Sectary. 


His Alias. One of the witnesses in a 
lawsuit in Mississippi, who had just been 
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sworn, was asked to give his name. 
He replied that it was Chipman. Then 
the attorney for the prosecution request- 
ed him to give his name in full. 

“Charles Alias Chipman.” 

“T am not asking you for your alias,” 
said the lawyer. “What is your real 
name ?” 

“Charles Alias Chipman.” 

“No trifling in this court, sir!” sternly 
spoke up the judge. “Which is your 
right name—Charles or Chipman.” 

“Both of them, your Honor.” 

“Both of them? Which is your sur- 
name ?” 

“Chipman.” 

“And Charles is your given name?” 

“Yes, sir.” 

“Then what business have you with 
an alias?” : 

“T wish I knew, your Honor,” said 
the witness. “It isn’t my fault.” 

“What do you mean, sir?” demanded 
the Judge, who was fast losing his tem- 
per. 

“I mean, your Honor, that Alias is 
my middle name, for some reason which 
my parents never explained to me. I 
suppose they saw it in print somewhere, 
and rather liked the looks of it. I’d get 
rid of it if I could do so without the 
newspapers finding out and joking me 
about it.” 

“The court suggests that hereafter the 
witness begin his middle name with an E 
instead of an A. Counsel will proceed 
with the examination,” said the Judge. 


His Best Reasons. A good story is 
told of the late Lord Ashbourne, who 
was at one time Lord Chancellor of 
Ireland. 

Occasionally, in the Court of Appeal, 
Lord Ashbourne would decide to bring a 
case to an end before the adjournment 
of the court, and it was highly instruc- 
tive to watch the proceedings. 

A young lawyer who was not con- 
scious of his humor stood up to open 
what appeared to be a short interlocu- 
tory appeal. Lord Ashbourne, after a 
sentence or two had been spoken, inter- 
jected,—“‘Now, Mr. Black, why should 
we reverse the King’s bench on a point 
like this?” 
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“My Lord,” rejoined the counsel, 
“there are six reasons why the order 
should be reversed.” 

“Then,” said the president of the 
court, “suppose we commence with your 
three best.” 

“No, my Lord,” said the counsel, “I 
could not consent to that, because I have 
frequently succeeded in this court upon 
my bad points.” 

Lord Ashbourne collapsed, and for 
once was unable to have his own way in 
the Court of Appeal. 


Expediting a Verdict and Sentence. 
In the early days of courts in the western 
territories, many amusing and often ludi- 
crous occurrences relieved the dull dry- 
as-dust cases that are inevitable in the 
law at its best. 

It is related that Judge Markham was 
presiding on the bench in the county of 
Monroe, in the Wolverine territory, 
where a character equally original, Col- 
onel White, was sheriff, when a rum case 
was on trial. The jury were out con- 
sidering their duty, and the evidence and 
the law, in the case. 

They had been out an unreasonably 
long time and the judge became quite 
nervous and wanted a verdict, because he 
had some friends from Kentucky whom 
he was entertaining at home. To his clear 
and far-seeing mind there was no excuse 
for any prolonged consideration of the 
case by any jury. 

Leaning back in his big chair, seeming- 
ly lost in thought, he suddenly sat bolt 
upright and beckoned to the, colonel, 
who majestically walked toward the 
bench. 

“Colonel—Mr. Sheriff, I should say— 
just see if that respondent won’t plead 
guilty provided his fine is put at $50?” 

The sheriff smiled a broad smile, and 
went over and had a brief conversation 
with the prisoner. It took but a few 
minutes ; and, in less time than it could be 
told, he had retracted his plea, pleaded 
guilty, and had been fined. 

Then the court sent out for the jury. 

“Gentlemen,” said he, “it seems that 
some of you are not satisfied in your 
minds that the prisoner is guilty.” 

The jury looked at one another. 


Case and Comment 


“Is that a fact, gentlemen?” 

“It is, may it please the court,” said 
the foreman. 

“Well then, for your own information 
and edification I will say that the prison- 
er has a clearer idea of that question, 
and is well satisfied that he is guilty, for 
he has pleaded guilty and has been fined. 
You are excused from further consid- 
eration of the case.” 


An Effective Remedy. Mr. Henry 
Childs Merwin, of Boston, in discussing: 
old New England lawyers, relates a hu- 
morous anecdote in the life of Bainbridge 
Wadleigh, of New Hampshire, at one 
time United States senator. Mr. Wad- 
leigh was a tall, strong, handsome man, 
somewhat indolent, but capable of great 
exertion, both mental and physical. 
Though not a studious lawyer, he was 
very effective with the jury and pos- 
sessed a great fund of humor. 

Mr. Wadleigh had an enemy, a coun- 
try bully, whose animosity he had in- 
curred through some political difference. 
One evening the two men met in “the 
store” of a small village. The usual 
crowd were sitting around discussing the 
day’s news. Upon Wadleigh’s arrival, 
the bully, by no means his inferior in 
size, stepped forward and addressed him 
with some taunting remark. Wadleigh 
leaned against the counter, stuck his 
hands in his pockets, and said quietly: 
“T don’t care to have any discussion with 
you on the subject; it would be hardly 
fair to you for me to do so.” 

“D’you think I ain’t a match fer ye?” 
demanded the fellow, belligerently. 

“Why, no, I don’t see how you can 
be,” retorted the lawyer. “A _ sound, 
whole man ought not to put himself up 
against one who has lost an important 
part of the organism with which nature 
has endowed him.” 

“What d’you mean!” exclaimed the 
bully. “I’m as sound a man as you are, 
and I’ll prove it too!” 

“Why,” said Wadleigh, and by this 
time all the idlers had gathered about 
the two men, “I was referring to the 
well-known fact that you have a calf’s - 
brain in your head, instead of a man’s 
brain.” 
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“A calf’s brain, you—!” 

“Stop!” said the lawyer, holding up his 
hand with a commanding gesture. “Let 
me explain. When you were a boy,” he 
continued very gravely, “you had a very 
serious illness, a brain fever, and the 
physician decided that the only chance 
he had of saving your life was to re- 
move your brain. This was done by old 
Doc. Temple of Lewistown, and the 
brain of a calf (a grade Durham, as I 
remember it) was substituted for it. 
The case was a very interesting one and 
was described by Dr. Temple for the 
benefit of the medical society. You will 
find a detailed account of the operation 
in the 16th volume of the Maine Medi- 
cal Reports at page 540.” 

The crowd burst into a gale of laugh- 
ter, and, though the fellow could hardly 
have believed it, it was told with such 
gravity and circumstantiality that it fair- 
ly staggered him. Wadleigh quickly fol- 
lowed up the attack, and then and there 
suppressed the bully for all time. 


The Silent Witnesses. “Credit for 
the discovery of the camera as a strategic 


instrument belongs to Billy Jones, who 
used to be claim agent for the old North 


Missouri railroad. I know they say that 
some smart fellows on the western battle 
front were the first to find out what a 
useful instrument the camera was in 
order to get things straight; but it was 
Billy Jones, a little round-faced trouble 
man for the railroad, who first realized 
its possibilities and adopted it as a sort 
of ‘second line of defense,” remarked 
Gus Yutz, a man who has farmed in 
Macon county, Missouri, for many years. 
“The story illustrates what a man can 
do when it’s up to him to think right 
hard. 

“Farmer Jonathan,” as we will call 
him, lived up the line away from the di- 
vision town where Billy Jones had offi- 
ces in the big depot building. Jonathan 
was a shrewd trader in horses, cows, 
farm land, and anything he could lay his 
hands on. He was a tall, spare man, and 
looked a bit like the pictures of Uncle 
Sam, but he was not at all similar to 
Uncle Sam’s reputation for straightfor- 
wardness. 

“It was only a simple matter that 
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brought Jonathan and Billy Jones into 
business relations. One of the steam 
engines on Billy Jones’s road set fire to 
the stubble on the right of way, and be- 
fore it could be put out the fire burned a 
short way into Jonathan’s meadow. The 
damaged growth could have been cov- 
ered, I judge, by a couple of horse blan- 
kets. 

“Jonathan went out to his field, saw 
what was done, and shook his head. 
Then he called on a couple of neighbors 
and asked them if they would go down 
to the division with him if he would 
pay the freight. As they had nothing 
particular to do, and would as soon as not 
take a little railroad ride, then promptly 
agreed to be Jonathan’s playmates on the 
terms proposed. At the division town 
the old man set ’em up to a square meal 
and bought them a round of soda water. - 
Then he told them to browse the street 
within sight of the station, looking into 
the store windows as if they had come in 
to see the sights. 

“Jonathan called on the claim agent 
and told him of the disaster up the road 
caused by the sparks of the steam engine. ° 
He said he judged about 40 acres of 
growing timothy had been destroyed, but 
rather than get into a lawsuit, which 
he knew would be very expensive, sug- 
gested that he might settle for 30 acres, 
which was throwing off a fourth of the 
actual loss. 

“This looked good to Billy, and he 
said that, if Jonathan could give him a 
bit of proof as to his loss, the affidavit 
of a neighbor or two or something like 
that, he would approve the claim. 

“Jonathan scratched his head a bit and 
then allowed that he might be able to 
run across somebody in town from his 
neck of the woods. Looking out of one 
of the big windows, he spied his stool 
pigeons wandering about like calves that 
have broken their tether, and beckoned 
for them to come up. 

“Yes, they had seen the destroyed 
meadow, and it was too bad, because 
Jonathan had such a fine stand of tim- 
othy and would have made a killin’ on 
his crop if it hadn’t been for the cussed 
engine setting out the fire and burning it 
all up. One said he judged there was 
about 40 acres, while the other estimated 
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it at 424. Jonathan had told them it 
would look better if there was a little 
difference in the estimates. 

“Billy Jones approved the claim and 
Jonathan got his money. 

“It looked so easy that about the same 
time next year Jonathan went to town 
with another claim for fire loss ; this time 
it was a bit bigger. He had three or 
four stool pigeons along and Billy gave 
’em the third degree, because by this time 
he was thinking that the engines must do 
a tremendous lot of puffing up Jona- 
than’s way. But he finally OK’d the 
claim, and Jonathan went home thinking 
that it was a heap more practical to run a 
farm in Missouri on a busy line of rail- 
road than to go out to California and 
hunt for gold. 

“But before Jonathan got in with his 
‘ next annual bill for fire damages Billy 
Jones took a notion to make a trip up 
the line and take a look at the country. 
The conductor pointed out Jonathan’s 
farm as the train went by. Whatever 
Billy saw he kept locked in his bosom. 

“About the end of hay harvest, when 
things were a bit dry and would burn 
with a little inducement, Jonathan ap- 
peared in town with another claim. This 
time the steam engine had burned up his 
field, hay stack, fencing, outhouses, and 
enough other truck to run up a bill of 
about $3,000. Jonathan said that, figured 
down to a fine point, his loss amounted 
to $3,259.24, but that being as Mr. Jones 
had always been so fair with him he 
would knock off the fractions and call 
it an even $3,000. 

“*Call your witnesses,’ 
Jones. 

“ce ‘Hey o 

“*T said to call your witnesses. I sup- 
pose you fetched ’em all—you always 
do.’ 

“Jonathan detected something differ- 
ent in Billy Jones’s tones, but he thought 
maybe it might be just imagination, so 
he went out after his understudies. He 
had about six of ’em this time, and when 
they lined up against the wall they looked 
like fellows charged with robbing hen 
roosts. I guess it could have been 
proved against them too. 


said Billy 


Case and Comment 


“Gentlemen, said Billy Jones, ‘I 
think I have had the pleasure of meeting 
most of you before. Please be seated. 
You needn’t get scared—I am not going 
to have you arrested—yet.’ 

“The ‘come-on’ looked at each other 
and sat about on the chairs to which 
Billy pointed, looking like a lot of stuffed 
automatons. Billy smiled pleasantly on 
the aggregation, the sort of a smile a 
tomcat has just before it devours the 
pet canary. He put on a pair of eye- 
glasses for the occasion,—his eyes were 
bright as a hunting dog’s—and held out 
Jonathan’s bill for damages. 

“Our friend Jonathan has a 
sort of encore bill for fire loss here,’ 
Billy began, ‘amounting to something 
over $3,000 for meadow, barns, hay- 
stacks, fencing, outhouses and what not. 
I suppose you fellows are all here to 
swear to the loss?’ and Billy suddenly 
looked at then in a ‘tell the truth or go to 
H—annibal way,’ whereat the pigeons 
shuffled their feet about uneasily and 
looked wistfully at the windows. 

“‘Before you answer,’ and Billy 
reached for some things on the table, ‘I 
want to show you a lot of photographs 
I had made of the burned property Sep- 
tember 2—the fire, you know, was Au- 
gust 25, according to this bill. Now here 
is what the pictures say a few days after 
the fire,’ and he spread before the poor 
sheep a dozen photographs of the prop- 
erty they had come to swear had been 
burned up by sparks from the locomotive. 
The photographer had done his work 
well. There wasn’t even a sign of a 
charred stick on the place, and the stool 
pigeons began to reach for their hats so 
as to go out and see if it wasn’t about 
train time. 

Jonathan, at the first glance at the 
photos, crushed his hat on his head and - 
started for the door. There he turned 
for an instant and blazed back at Billy: 

“*A fellow who would send a measley 
picture sharp on a man’s place when he 
ain’t at home is too low down for an 
honest person to ’sociate with! I wish 
you good-day, sir. Come on, boys—let’s 
get away from this superannuated at- 
mosphere!’ ” 





New Books and Periodicals 


A man is but what he knoweth.—Bacon. 


American Legal News. Vol. XXIX. Num- 
ber 2. The February number of this issue 
is an attractive one, both as to its contents 
and typographical appearance. The portrait 
cover is in excellent taste. The editorial com- 
ment which occupies the initial pages is of 
interest, and is followed by articles on “The 
Bench, the Bar and the People,” by George 


Recent Articles of 


Alien Enemies. 

“Right of Resident Enemy Alien to Sue.”— 
12 Bench and Bar, 365. 

Army and Navy. 

“Exemption of Ministers from Military 
Service.”—86 Central Law Journal, 98 

“Lawyers as Soldiers.”—86 Central Law 
Journal, 100. 

“The Soldiers’ and Sailors’ Civil Rights 
Bill.”—12 Illinois Law Review, 449 
Attorneys. 

“Admission to the Bar.”—16 Michigan Law 
Review, 217. 

“Improvement of Legal Education and of 
Standards for Admission to the Bar.”—1l1 
Maine Law Review, 67 

“Problems for the Young Attorney.”—11 
Maine Law Review, 81. 

“The Bench, the Bar, and the People.”—29 
American Legal News, No. 2, p. 7. 

“The Lawyer and Patriotic Service.”—24 
Case and Comment, 804. 

Automobiles. 

“Damages and Gratuitous Rides in Motor 
Cars.”—21 Law Notes, 209 
Banks. 

“Acceptances, Rediscounts, etc., under Fed- 
- Reserve Act.”—35 Banking Law Journal, 

“Modern Banking and Trust Company Meth- 
ods.”—35 Banking Law Journal, 18. 

“The Interest and Usury Provision of the 
—_— Bank Act.”—5 Virginia Law Review, 
64. 


Turner; “The Work of the Modern Night Law 
School,” by C. B. Goodman; and a discussion 
of the “Four Sides of the Trade Acceptance.” 
There is a pointed presentation of the subject 
“Does the Collection Business Pay?” Other 
features are a monthly review of current court 
decisions and several pages of “Personal News 
of the Lawyers.” 


Interest to Lawyers 


Carriers. 

“Exclusive Regulation of Railroad Rates by 
the Federal Government.”—2 Minnesota Law 
Review, 163 

“The Origin of the Rule against Unjust 
Discrimination.”—66 University of Pennsyl- 
vania Law Review, 123. 

“The Regulation of Water Carriers.”—66 
University of Pennsylvania Law Review, 95. 
Citizenship. 

“Dual Allegiance in the German Law of 
Nationality.”—27 Yale Law Journal, 478. 

oud on Title. 

“Bills to Remove Cloud from Title—With 
Reference to the State of the Authorities in 
Virginia and West Virginia.”"—25 West Vir- 
ginia Law Quarterly, 109. 

‘odes. 

“Codifying the Law of Conditional Sales.”— 
18 Columbia Law Review, 103. 
Commissions. 

“The War and the State.”—24 Case and 
Comment, 771. 

Conflict of Laws. 

“Legitimating Statutes Recognized in Other 
States than that of Domicil.”—86 Central 
Law Journal, 131. 

“The Doctrine of the Renvoi in Anglo- 
Semorsen Law.”—31 Harvard Law Review, 

“The Renvoi Doctrine in the Conflict of 
Laws.”—27 Yale Law Journal, 509. 
Constitutional Law. 

“Constitutional Limitations on the War 
Power.”—3 Virginia Law Register, 721. 
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“Decisions of the Supreme Court of the 
United States on Constitutional Questions, 
1914-1917.”—12 American Political Science Re- 
view, 17. 

“Freedom of Speech and of the Press.”—2 
Minnesota Law Review, 239. 

“The Civilian and the War Power.”—3 Vir- 
ginia Law Register, 730. 

“The Constitutionality of the Child Labor 
Law.”—24 Case and Comment, 801. 

“The Freedom of the Press.”—5 Virginia 
Law Review, 225. 

“Treason under the Constitution of the 
United States.”—3 Virginia Law Register, 801. 
Contracts. 

“Disloyal Utterances Ground for Nullifying 
Contract with Student by College.”—86 Central 
Law Journal, 149. 

“Sufficiency of Moral Obligation to Support 
a Promise.” (Editorial Comment).—24 Case 
and Comment, 826. 

Corporations. 

“The Legality of Corporate Voting Trusts 
and Pooling Agreements.”—18 Columbia Law 
Review, 123. 

Courts. 

“Symposium on Writing and Reporting 
Opinions.”—24 Case and Comment, 788. 

“The Federal Judiciary.”—52 American Law 
Review, 1. 

“The Judicial Regulation of Industrial Con- 
ditions.”—27 Yale Law Journal, 427. 
Criminal Law. 

“A Needed Reform in Criminal Procedure.” 
—6 Kentucky Law Journal, 107. 


Damages. 

“Excessive Exemplary Damages—The Rela- 
tion of Exemplary to Compensatory Dam- 
ages."—52 American Law Review, 11. 
Divorce. 

“Divorce in Canada.”—54 Canada Law Jour- 
nal, 41. 

Elections. 

“The Law of Primary Elections.”—2 Minne- 
sota Law Review, 192. 

Equity. 

“Equity.”—12 Illinois Law Review, 519. 
Evidence. 

“An Experiment in the Psychology of Evi- 
dence.”—6 Kentucky Law Journal, 79. 

“Handwriting Expert vs. Eyewitness.”—21 
Law Notes, 205. 

“Presumption of Death in Pension Cases.” 
i Comment) .—24 Case and Comment, 


Execution. 

“What Constitutes a Place of Business for 
Purpose of Supplementary Proceedings.”—12 
Bench and Bar, 369. 

Executors and Administrators. 

“Allowance of Attorney’s Fees where Trust 
Company Acts as Executor, Administrator, or 
Guardian Disapproved.”—35 Banking Law 
Journal, 9 
Fiction. 

“Stop, Look, and Listen.”—24 Case and 
Comment, 815. 


Case and Comment 


~ 


Food, 

“Liability of Manufacturer of Food Product 
for Negligence.”"—46 The Washington Law 
Reporter, 

Handwriting. 

rns Expert vs. Eyewitness.”—21 
Law Notes, 205. 

Husband and Wife. 

“The Law of Community Property.”—12 
Illinois Law Review, 528. 

Indians, 

“Indian Land Titles in Minnesota.”—2 Min- 
nesota Law Review, 1 
International Law. 

“Neutrals and International Law.”—1 Inter- 
America, 135. ; 

“The Nature and the Future of International 
eens American Political Science Review, 
Irrigation. 

“Western Irrigation Law a Devolution of 
the Law of Appropriation,”—52 American Law 
Review, 41. 

Law and Jurisprudence. 

“Bacon’s Prophecy—The Chaos of Cases.”— 
86 Central Law Journal, 80. 

“Lex and Judicial Control.”—24 Case and 
Comment, 811. 

Law Schools. 

“The work of the Modern Night Law 

Sa American Legal News, No. 2, p. 


Libel. 

“Libel by Falsely Attributing Act or State- 
ment to Another.” (Editorial Comment).—24 
Case and Comment, 825. 

Master and Servant. 

“The Adamson Act Decision.”—52 American 
Law Review, 23. 

Monopoly and Combination. 

“The Sherman Act and the War.”—18 Co- 
lumbia Law Review, 137. 

oratorium. 

“The Soldiers’ and . Sailors’ Civil Rights 
Bill.”—12 Illinois Law Review, 449 
Mortgage. 

“Legal Mortgages in Equity.”—56 Canada 
Law Journal, 1 
Partnership. 

“The Massachusetts Trust Distinguished 
— Partnership.”—12 Illinois Law Review, 


Penn, William. 

“A Quaker in Court.”—24: Case and Com- 
ment, 780. 

Pleading. 

“Notice Pleading.”—31 Harvard Law Re- 
view, 501 

rize. 

“Scotch Prize Decisions of the Seventeenth 
and Eighteenth Centuries.”—27 Yale Law 
peseeel, 453. 

ublic Service Corporations. 

“Going Value as Value for Purposes of Rate 
— West Virginia Law Quar- 
ter 


, 89. 
Roner of Commission to Compel Produc- 
tion of Pw and Records for Inspection.” 


. —_— omment).—24 Case and Comment, 





New Books and Periodicals 


Railroads. 

“The Adamson Act Decision.”"—52 Amer- 
-ican Law Review, 23. 

Records and Recording Laws. 

“Torrens System Pros and Cons.”—11 Law- 
yer and Banker, 12. 

Sale. 

“Codifying the Law of Conditional Sales.” 
—18 Columbia Law Review, 103. 

Statutes. 

“A Criticism of a Criticism of the United 
States Supreme Court.”—6 Kentucky Law 
Journal, 99. 

“The Indexing of Legislation.”—27 Yale 
Law Journal, 448. 

Taxes. 

“Corporate Earnings as ‘Gains, Profit and 
Income,’ as Depending upon the Time of their 
Accrual.”—16 Michigan Law Review, 232. 

“Gross and Net Inheritance Values.”—2 
Minnesota Law Review, 274. 

“Income Tax and the Fiduciary.”"—26 Trust 
Companies, 125. 

“Indirect Encroachment on Federal Author- 
ity by the Taxing Powers of the States.”— 
31 Harvard Law Review, 572. 

“Some New Features of the Income Tax.”— 
12 Bench and Bar, 374. 

“The ‘Excess Profits’ 
and Banker, 33. 
Treason. 

“Treason under the Constitution of the 
United States.”"—3 Virginia Law Register, 801. 
Trial. 

“A Quaker in Court.”— 
ment, 780. 

“Excluding Ab Initio not Equivalent to 
Striking Out.”.—22 Dickinson Law Review, 121. 


Tax.”—11 Lawyer 


24 Case and Com- 
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moral impulse, instinctive habits, and traditional customs. 
dealing with all the experiences of life, as its relations become more complex 
must itself become more comprehensive; and its rules, while dependent on 
the currents in society, form of government, and geographical facts, must 


be in accord with the prevalent ideas of the period and suited to the bringing 
about of definite ends.—Orville V. Rinehart. 
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“The Thirteenth Juror.”"—24 Case and 
Comment, 807. 


Trusts. 


“The Massachusetts Trust Distinguished 
im Partnership.”—12 Illinois Law Review, 


Usury. 
“The Interest and Usury Provisions of The 
National Bank Act.”—5 Virginia Law Review, 


Venue. 

“Proof of Venue in a Criminal Cause not 
to be beyond Reasonable Doubt where only 
Local Jurisdiction Is Involved.”—86 Central 
Law Journal, 113. 

ar. 

“Constitutional Limitations on the War 
Power.”—3 Virginia Law Register, 721. 

“Right of Resident Enemy Alien to Sue.”— 
12 Bench and Bar, 365. 

“Selective Draft Act.” (Editorial comment.) 
—24 Case and Comment, 821. 

“The Civilian and ~ War Power.”—3 Vir- 
ginia Law Register, 

“The Hot War" reas Dead Men.”—24 
Case and Comment, 5 

“The War and the State.”—24 Case and 
Comment, 771. 

“War Legislation.”"—86 Central Law Jour- 
nal, 116. 

Wills. 

“Wills of Soldiers and Seamen.”—2 Minne- 
sota Law Review, 261. 

Workmen's Compensation. 

“Recovery under Workmen’s Compensation 
Acts for Injury Abroad.”—31 Harvard Law 
Review, 619. 
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Lawmaking 


Lawmaking, in its highest aspect, involves a ““foreseeing of right;” 
body is best suited to its making which by experience and opportunity and 
disposition is most likely to exercise this foresight. 

The lawmaker should have reasonable knowledge, must observe and take 
into contemplation the phenomena of the past, think ethnologically, appreciate 
the importance of historical facts, measure the force of logical argument, 


and that 


And the law, 
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A Record of Bench and Bar 


HON. SETH M. CARTER 


General Counsel of the Maine Central 


Railroad Co. 


Hon. Seth May Carter, of Auburn, 
Maine, member of the law firm of White 
& Carter, general counsel of the Maine 
Central Railroad, died on January 4, 
aged 64. 

Mr. Carter was born at Winthrop, 
Maine, July 25, 1854, son of Asa Warren 
Carter and Ada May. His father died 
when Mr. Carter was six months old. 
His mother was daughter of Seth May, 
an associate justice of the supreme ju- 
dicial court of Maine. 

Seth May Carter attended the public 
schools of Auburn, was graduated at the 
Edward Little high school in 1871, and 
from Bowdoin college in 1875, in the 
year of the semicentenial anniversary of 
the distinguished class of 1825—the class 
of Longfellow, Hawthorne, and the Ab- 
botts, when Longfellow delivered the an- 
niversary poem, “Morituri Salutamus.” 

Mr. Carter was early marked for the 
legal profession and upon his graduation 
from college he entered the office of 
Frye, Cotton, & White at Lewiston as a 
law student, and was admitted to the 
bar of Androscoggin county, February 3, 
1877. His great ability and aptitude for 
legal work were quickly recognized by 
the profession and by the public, and his 
advancement was sure and rapid. 

Upon his admission to the bar, he be- 
came a member of the firm of Frye, Cot- 
ton, & White, although the name of the 


AN 


firm was not changed at that time. Mr. 
Cotton having accepted in 1889 the po- 
sition of assistant attorney general at 
Washington, Mr. White and Mr. Carter 
continued the business under the name 
of White & Carter. 

Mr. Carter’s connection with the office 
of Frye, Cotton, & White in 1875 as a 
law student was the beginning of a 
friendship between him and Mr. White 
which has stood the test of more than 
forty years. 

Of his partner and lifelong friend, 
Mr. Wallace H. White writes thus feel- 
ingly and analytically : “During Mr. Car- 
ter’s career as a lawyer, he has been en- 
gaged in a large amount of important 
litigation, and has personally represented 
many important industrial corporations 
and business concerns in Maine and in 
New England. He has been counsel 
for the Maine Central Railroad Company 
for many years, and for the past ten 
years he has been the general counsel of 
the road, and he has also been on the 
legal staff of the Boston & Maine Rail- 
road for many years. 

“Perhaps the general public has known 
more of Mr. Carter on account of his 
representing the railroad interests before 
the Maine legislature for many years, 
during which many matters of great im- 
portance to the public and to the rail- 
roads have been heard. 


“This is an employment somewhat 
dangerous for a lawyer to engage in, 
but Mr. Carter’s ability and fairness and 
absolute integrity were such that he com- 
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manded the confidence of the public and 
also that of the powerful and conflicting 
interests which might be affected by leg- 
islative action. Mr. Carter was not only 
a very able lawyer, but he was a good 
business man. What impressed the av- 
erage man was the calm, dispassionate, 
common-sense view he always took of 
any subject. He never got rattled or 
excited. He analyzed a business or a 
legal or a political question with the pre- 
cision and accuracy of a mathematician. 

“He had a wonderful memory; it al- 
most seemed that he never forgot any- 
thing he ever saw, heard or read,—as 
though every fact, incident or transaction 
was card-indexed and filed away in his 
memory to be called for when needed. 

“His judgment of men. was keen and 
penetrating. He abhorred pretense and 
affectation and was quick to detect it. 
It would have to be very-skilful camou- 
flage to deceive him.” 

This is the simple and unaffected trib- 
ute of a friend, a companion and a 
partner to whom the association was 
near and dear. In a larger way, how- 
ever, Mr. Carter passed outside of the 
immediate bounds of the law office that 
bore his name in partnership. He be- 
longed in no ordinary degree to the entire 
state. 

At the memorial services held at the 
afternoon session of the supreme court 
in Auburn on February 1, and conducted 
by the Androscoggin Bar Association, 
Judge George C. Wing, president of the 
association, observed: “Mr. Carter was 
a remarkably modest man and only spoke 
when the subject and occasion demanded, 
but his words were apt and gracious and 
always rang true, and his thoughts and 
expressions were generous, honest, un- 
selfish, and just. He was quaint, and 
his originality and unstudied wit, with 
his great knowledge of men and things 
and his adaptability to every incident, 
made him a most delightful companion. 
He was a most gracious host and the 
hospitality of his house possessed a 
charm particularly its own. 

“To the younger members of the pro- 
fession he was kindness itself and will 
long be remembered by them as a most 
intelligent and faithful mentor. 

“To those members of the profession 
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of his own age he was ever a courteous 
adversary—never seeking unfair advan- 
tage—and not desiring results except 
those based on absolute truth; and he 
was regarded by the court as possessing 
wonderful mental equipment, a most re- 
sourceful mind, and a discriminating rea- 
son of great value in the determination 
of intricate and difficult questions.” 

“He had by nature,” said Mr. D. J. 
McGillicuddy, “a keen, analytical and 
comprehensive mind, which he developed 
and disciplined so that it was always 
ready for the best and most effective 
work. In my observation of him as a 
working lawyer, I was always impressed 
with the characteristic fact that his men- 
tal processes were exceptionally quick 
and clear. His mind was always alert, 
and there was no confusion in his 
thought.” 

“I traveled almost daily to Portland 
and return with Mr. Carter and in this 
way,—spending many hours with him 
away from client, adversary, and the ac- 
tivity of business,—I had the opportunity 
to know the real man,” said Mr. Dana 
S. Williams. 

“He was a man of retiring disposition 
—modest—to him pomp and display 
were distasteful. 

“Frequently on the return journey in 
the evening after the labors of the day 
had ended, he would be in a reminiscent 
mood which made conversation all the 
more delightful and reflected the sterling 
character of the man, so often disclos- 
ing the problems he had been called upon 
to solve. 

“He was always at leisure to assist 
any young attorney kindly and patiently, 
and his extreme kindness in this respect 
to the younger generation endeared him 
to them.” 

“Tt always seemed to me,” stated Chief 
Justice Leslie C. Cornish, responding in 
behalf of the court, “as if in some re- 
spects he was the Lincoln of Maine. 
With his tall, thin, and angular figure, 
his disregard of the baubles of life, his 
hatred of sham, his X ray insight, his 
love of the humorous, his kindly spirit, 
and withal his unerring and patient pur- 
suit of the desired goal, he resembled 
in no small degree the great commoner. 
He dreamed no dreams and he saw no 
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vanishing visions from the mountain top, 
but clear of head, clean of heart, and 
strong of purpose, he was laboring in 
the valley and doing the things that need- 
ed to be done.” 

Mr. Carter’s greatest lack in life was 
avocations. He didn’t do much but work. 
He was absolutely devoted to his home 
life. He had a cottage at Lake Auburn 
where he could go and watch the even- 
ing sun redden on the distant hills and 
see the evening breezes stir the bosom of 
the lake. He enjoyed the automobile as 
a means of conveyance. He did not fish 
or hunt. He seemed to be too tired or 
too thoughtful. He traveled only from 
necessity. His life was like a pendulum 
swinging between the joys of the fireside 
and the rush of his work. And it is in 
both these relations that he is so tragical- 
ly missed. In the one he had love 
abounding. In the other he had the con- 
fidence and the personal friendship of 
all. 

[For the data used in compiling this 
sketch we are indebted to the columns of 
the Lewiston Journal. ] 


Death of ex-Senator Fulton. 


Charles W. Fulton, ex-United States 
Senator from Oregon, died on January 
27, at his home in Portland, Oregon, in 
the sixty-fifth year of his age. He was 
born in Lima, Ohio, August 24, 1853, 
and went to Magnolia, Iowa, with his 
parents at the age of two years. Six- 
teen years later the family moved to 
Pawnee City, Nebraska, when young 
Fulton began the study of law. In 1875 
he went to Oregon and taught school in 
Waterloo, moving to Astoria a year later 
to begin the practice of law. He became 
interested in politics, and in 1878 was 
elected to the state senate, and again in 
1890, 1898, and 1902, being president at 
the sessions of 1893 and 1901. In 1903 
he was elected to the United States 
Senate, and served one term. After his 
term expired, President Taft offered him 
the post of ministeer to China, but he de- 
clined. Since that time he had practised 
law. in Portland. 


Photo by Clinedinst, Wash., D. C. _ 
From Underwood &4 Underwood, N. Y. 


WRISLEY BROWN 


Former Special Assistant to Attorney 
General Now Major. 


Mr. Wrisley Brown, special assistant 
to the attorney general, has been 
commissioned a major in the Signal 
Corps, and assigned to duty under the 
chief of the War College Division. In 
1914 Mr. Brown represented the United 
States at London before an English com- 
mission in important litigation under the 
National Banking Laws. He also made 
investigations under the Anti-trust Laws 
in France, Belgium, and Germany. It 
fell to his lot there to witness the mo- 
mentous events that marked the out- 
break of the war. He is the author of 
an article entitled “The Impeachment of 
the Federal Judiciary,” which was print- 
ed as a public document pursuant to a 
resolution of the United States Senate. 

Mr. Brown served six years as an offi- 
cer of the District National Guard. He 
is known as an expert shot and horse- 
man. 
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SAMUEL J. ELDER 


Distinguished Member of the Boston 
Bar. 


Honorable Samuel J. Elder, who died 
recently in Boston, was one of the most 
noted lawyers in the United States. 
Probably the most notable event in Mr. 
Elder’s professional career was as one 
of the counsel, in 1910, for the United 
States in the presentation of the fisheries 
dispute between Great Britain and the 
United States before the Hague interna- 
tional arbitration tribunal. Mr. Elder 
spoke for three and one half days, after 
Sir Robert Finlay, formerly attorney 
general of England, had talked twelve 
days for the other side. Mr. Elder, in 
opening, captured attention at once by 
telling a story in his inimitable way of 
Lord Brougham. Mr. Elder found him- 
self in the company of the most re- 
nowned international lawyers of the 
world; the United States counsel includ- 
ed Senator Elihu Root, George Turner, 
and Mr. Elder, and the British counsel 
was Attorney General Sir William Rob- 
son, K.C.,-Sir Robert Finlay, Sir H. 
Erle Richards, K.C., and, on the part of 
Canada and Newfoundland each, three 
of the most learned counsel, including 
the premier of Newfoundland, the attor- 
pes general, and a former attorney gen- 
eral. 

He served in the Massachusetts legis- 
lature in 1885, and although time and 
time again he had been pleaded with to 
become a candidate for political honors, 
he persistently refused, following closely 
the practice of the law, at which he 
achieved both fame and a comfortable 
fortune. Mr. Elder was formerly head 
of the Boston law firm of Elder, Whit- 
man, & Barnum, but latterly the firm has 
been Elder & Whitman, the junior mem- 
ber being Edmund A. Whitman of Cam- 
bridge. 

In 1901 Mr. Elder was chosen chair- 
man of the Republican state convention, 
delivering an address on William Mc- 
Kinley, and in 1908 was elected a dele- 
gate to the Republican national conven- 
tion, serving on the committee on cre- 
dentials. He did not hesitate to follow 
Roosevelt when the latter picked Taft for 
the presidency, or to oppose even Senator 
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Crane when the latter sought to defeat 
the sending of pledged delegates from 
Massachusetts to the national conven- 
tion. Mr. Elder and former Speaker 
Myers won a hot battle in the eighth 
congressional district for Taft, and they 
went as delegates pledged to Taft. 

Mr. Elder achieved fame as counsel 
for the defense, with General Bartlett, 
in the Eastman murder case, in which 
the Harvard University instructor was 
tried for the alleged murder of his 
brother-in-law, and after a three-weeks 
trial, in the spring of 1901, was acquit- 
ted. He was also counsel for the Ency- 
clopedia Britannica in a six-year contest 
carried on all over the country, which 
ended in a victory for the company, the 
defendants being enjoined from violation 
of copyright. In his early days he was 
counsel in copyright cases for Mark 
Twain and Oliver Wendell Holmes. He 
was counsel for Mary Baker G. Eddy for 
ten years, representing her in the Wood- 
bury libel case, and the Christian Science 
church in the “next friend” litigation, 
and at the state house had defended the 
Christian Scientists against hostile legis- 
lation. In later years former Governor 
Bates and W. M. Morse were associated 
with Mr. Elder as junior counsel for the 
Christian Scientists. 

Mr. Elder won fame in all branches 
of the law. As counsel with R. M. 
Morse for the will of Arioch Wentworth, 
he fought so great a battle that the re- 
sult was virtually a decision for the will, 
a compromise being reached by which 
practically the entire $7,000,000 be- 
queathed for a trade school will ulti- 
mately be expended in accord with the 
purpose of the testator. The fee of 
Messrs. Morse & Elder was $500,000 
equally divided, said to have been the 
largest fee ever paid to counsel in New 
England. Mr. Elder was also counsel 
in the Peabody will case, where about 
$1,000,000 was left to found an indus- 
trial school for girls. This will was also 
contested by relatives and Mr. Elder was 
again successful in having the will sus- 
tained. He was one of thirty of the most 
eminent counsel in New England en- 
gaged by the defense in the steel cases 
brought against steel manufacturers in 
New England and New York as the re- 
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sult of the investigation of the Boston 
Finance Commission, the charge being 
conspiracy by the “Boston agreement,” to 
defraud the city by collusive bidding. In 
the case of every one of Mr. Elder’s six 
clients the court did not even allow the 
cases to go to the jury. 

He was counsel for the New York 
Central Railroad on legislative matters 
for many years. At the state house 
he had been frequently heard as coun- 
sel at hearings on matters of conse- 
quence. He was counsel for the trustees 
of the Rutland sanitorium at the time of 
the attack on this institution. He rep- 
resented the M. I. T. League in oppos- 
ing the merger of the institute wjth Har- 
vard; the Boston museum of fine arts in 
securing and enforcing the legislation to 
limit the height of buildings in Copley 
square; and members of Park Street 
Church in the movement to preserve the 
Wren spire. 

Mr. Elder was counsel for the Inter- 
national Copyright League, and drew, in 
part, the international copyright law of 
1891. His address on “Our Archaic 


Copyright Laws,” which was many times 
reprinted, was one of the first steps in the 


movement which culminated in the com- 
plete revision by Congress of the copy- 
right laws, in 1909. He was lecturer on 
this subject for several years in the Bos- 
ton University law school, and had been 
counsel in much important copyright leg- 
islation. 


HON. WILLIAM E. CHANDLER 
Father of the New United States Navy. 


The death of William Eaton Chandler 
removed a man who was called the great- 
est living son of New Hampshire. His 
was a lifetime of endless political activity 
and almost continual controversy. He 
was one of the founders of the Republi- 
can party. One thing that stands out in 
his career was his work in the Navy 
Department, which won for him the title 
of “Father of the New United States 
Navy.” As Secretary of the Navy un- 
der President Arthur, Mr. Chandler, on 
June 11, 1883, approved the plan for the 
reorganization of the Navy which result- 
ed in the development of the present 
fighting fleet. 
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William E. Chandler, second son of 
Nathan S. and Mary A. Chandler, was 
born in Concord, New Hampshire, De- 
cember 28, 1835, and educated in the 
public schools of that city and in the 
academies of Thetford, Vermont, and 
Pembroke, New Hampshire. He began 
the study of law in the office of George 
& Webster in 1852, and then went to 
the Harvard law school, from which he 
was graduated in the class of 1855, 
Joseph H. Choate being in the same 
class; in 1856, before becoming of age, 
he began the practice of law with Fran- 
cis B. Peabody. At an early age Mr. 
Chandler developed a taste for politics, 
and entered the Republican party with 
great earnestness at its beginning in 
1856, and gave much of his time in the 
office of the state committee in New 
Hampshire, becoming secretary first, and 
chairman in 1864 and 1865. He had been 
a member of the state assembly in 1862, 
at the age of twenty-seven, and was 
elected speaker in 1863 and 1864. 

In November, 1864, he was employed 
by the Navy Department as special coun- 
sel to prosecute the Philadelphia Navy 
Yard frauds, and in the following March 
was appointed by President Lincoln the 
first solicitor and judge advocate-general 
of that Department. In June, 1865, he 
was appointed first assistant secretary of 
the Treasury under Hugh McCullogh, 
and held the office over two years, re- 
signing November 30, 1867. 


He then took up the practice of law 
in New Hampshire and in Washington. 
He engaged also in mining and railroad 
enterprises, and he became the principal 
owner of The Concord Monitor and 
Statesman. 


When the presidential contest of 1876 
was transferred to Congress from the 
states, and finally to the Electoral Com- 
mission, he acted as counsel and assisted 
in preparing the case as presented to the 
Commission. In 1882 Chandler was 
nominated Secretary of the Navy by 
President Arthur, and in a week was con- 
firmed and took office. He remained Sec- 
retary until 1885, making many notable 
improvements in the Department and its 
methods, almost entirely reconstructing 
the complex and unnecessarily expensive 
system of conducting the Navy, and laid 
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the foundation of the modern Navy by 
building four new cruisers of the latest 
and most improved type. In 1884 he or- 
ganized the Greeley relief. expedition, 
commanded by Admiral Schley, then a 
commander in the United States Navy. 


Mr. Chandler was elected a Senator of 
the United States from New Hampshire 
in 1887. Fourteen years of service in 
the Senate ended when Mr. Chandler 
was defeated for renomination in 1901 
by Henry E. Burnham. His last Federal 
position was that of president of the 
Spanish War Claims Commission, to 
which he was named by President Mc- 
Kinley in 1901, and reappointed by Presi- 
dent Roosevelt. 

Mr. Chandler’s legal talent was dis- 
played when, as chief counsel, he carried 
through many stages in state and Feder- 
al courts the suits relating to the will of 
Mrs. Mary Baker G. Eddy, founder of 
the Christian Science church, and long a 
resident of Senator Chandler’s home city, 
Concord. 


Mr. Chandler had followed with great 
interest the work of the Navy in the 
present war. One of his sons, Captain 
Lloyd H. Chandler, U. S. N., is in com- 
mand of a battleship. 


In a telegram of sympathy to the fam- 
ily of ex-Senator Chandler, Secretary 
Daniels paid the following tribute to the 
former Secretary : 


“T have made some study of the com- 
parative services of the distinguished 
men who have held the office of Secre- 
tary of the Navy. Of the number few 
had the vision and the ability of Sec- 
retary Chandler. He strengthened the 
Navy and began the construction of new 
types of ships, which, continued by Whit- 
ney, gave it such ships as it had never 
had before. He had an appreciation, 
perhaps better than any other man who 
has filled the office, of the dividing line 
between civil and military control in the 
military departments of the government, 
and he gave expression to those sound 
American ideas in a manner that will help 
preserve the best American policy and 
the best national traditions.” 


Mr. Chandler died at his home in Con- 
cord, New Hampshire, on November 30, 
in his eighty-second year. 


Case and Comment 


Judge Dyer Given a Silver Loving Cup. 


The gift of a silver loving cup from 
admirers of Pike county, Missouri, 
where he once lived, was a feature of a 
reception recently given in honor of 
Judge David P. Dyer’s eightieth birth- 
day. 

“T think I love Pike county people 
more than they can love me,” he said as 
he brushed away the tears. “They are 
big-hearted, wonderful people.” 

The reception was in the district court 
room. It was planned at the suggestion 
of Judge James E. Withrow and by 
friends who are members of the bar and 
bench. Judge Withrow, who also is 
chairman of the bar committee, presid- 
ed and presented first felicitations. 

“It has been your*honor’s good for- 
tune,” Judge Withrow said, “to have 
held as many important official positions 
as any man in Missouri, and you have 
discharged your duty in them all with 
ability and efficiency and to the satisfac- 
tion of the people. 

“We sincerely trust that you may yet 
be spared for many years to enjoy the 
brilliant evening of an eminently suc- 
cessful and well-spent life.” 

Henry S. Priest, only living predeces- 
sor of Judge Dyer in the district court, 
reviewed the events of the judge’s career. 
F. N. Judson, Charles P. Johnson, Ches- 
ter H. Krum and Federal Judge John F. 
Phillips of Kansas City also spoke. 

Judge Phillips, a lifelong friend of 
Judge Dyer, summed up an acquaintance- 
ship of more than fifty years. Both were 
colonels of Missouri regiments during 
the war between the states. Later they 
were judges of the district court at the 
same time, Dyer for the eastern district, 
Phillips for the western district, of Mis- 
souri. 

Sitting with Judge Dyer, who has been 
a Federal judge for ten years, were 
Judges Sanborn and Hook of the United 
States court of appeals, both of whom 
have served in the district court. They 
applauded frequently from their places 
on the bench, which was decorated with 
cut flowers and palms.—The St. Louis 
Republic. 





